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RIGHT OF A PERSON LEGALLY OR _ IL- 
LEGALLY IMPRISONED AND HIRED OUT AS 
A CONVICT, TO RECOVER COMPENSATION 
FOR HIS SERVICES OR DAMAGES FOR PER- 
SONAL INJURIES RECEIVED IN THE 
COURSE OF HIS EMPLOYMENT. 


The subject of this week’s editorial was sug- 
gested by one of our esteemed correspondents 
in the state of Georgia. That it is a question 
of law of increasing interest and importance 
is easily recognized. We will not attempt to 
consider, however, in this connection, the 
liability of the state or its agency, the state 
prison. Under familar principles of law no 
liability attaches to such agencies. Nor will 
we discuss the liability of municipalities or 
sheriffs in this connection. The general rule 
is that they likewise are not liable for injuries 
to prisoners in their charge, whether legally 
or illegally confined, so long as they are act- 
ing as mere governmental agencies. We 
shall confine this discussion, however, to the 
right of a person legally or illegally imprisoned 
and hired out as a convict to recover com- 
pensation for his services or damages for 
personal injuries received in the course of his 
employment. 


Of course, the time and services of a con- 


vict legally imprisoned are absolutely at the 
disposal of the state,and can be hired out to any 
person without consulting the convict or render- 
ing him any compensation. But suppose the 
commitment under which a prisoner is con- 
fined is void, or, for any other reason, his in- 
prisonment is illegal, can he recover compen- 
sation for his services? As against the state 
or apy of its agencies, there can be no ques- 
tion but that he would be remediless. Has 
he, however, a remedy against the one who 
hires his services? On that question the au- 
thorities are not agreed. In the very recent 
case of Thompson v. Bronk, 126 Mich. 455, 
85 N. W. Rep. 1084, the court denied that 
any liability rested upon the hirer of 
convict labor to compensate those illegally 
imprisoned. In this case, plaintiff, while a 
convict, was required by the warden to work 
defendants, under a contract between 
and the warden of the state 


for 
defendants 








the warden was to 
furnish them with the labor of 300 con- 
victs at a stated price per day. The court 
held that, after plaintiff’s discharge from 
prison, he could not recover the value of his 
work from defendants, even if his commit- 
ment to prison were void, since he had no 
contract relations, express or implied, with 
them. The court said: ‘‘No contract rela- 
tions existed between the parties to this suit. 
There was no privity between them. They 
were not consenting bargainors, coming to- 
gether in contract relations manifested by 
some intelligible conduct, act or sign; and 
the whole transaction was brought about and 
is accounted for by circumstances repelling 
every possible implication of contract rela- 
tions. In the present case the defendants 
were not responsible for the plaintiff’s status 
as a convict. They accepted his services un- 
der a perfectly valid contract . with the war- 
den. They have paid for such services, and 
we think the law will imply no promise to pay 
for them again.’’ 


The weight of authority, however, we be- 
lieve, upholds the right of a convict, illegally 
imprisoned, to recover compensation for his 
services in such cases. Patterson v. Craw- 
ford, 12 Ind. 241; Greer v. Critz, 53 Ark. 
247, 13S. W. Rep. 764. In Greer v. Critz, 
a county judge, who had no authority to hire 
out a county convict to work out his fine, at- 
tempted, nevertheless, to do so and delivered 
plaintiff to the defendant under a contract 
that the latter should pay the county fifty 
cents a day for his services. In an action by 
the convict to recover compensation for his 
services the court held that he was entitled to 
judgment against the hirer for the value of 
services rendered under such attempted hir- 
ing. The most important case in this con- 
nection, however, is probably that of Patter- 
son v. Crawford, supra. In this ease A was 
convicted and sentenced to the state prison by 
a court of common pleas, for an offense of 
which the court had no jurisdiction. He was 
hired out at hard labor for over a year when 
he was released on habeas corpus. The court 
held that the lessee of the prison was liable, 
as upon an ingplied contract, for work and 
labor done with his knowledge and request. 
In answering the same objection to the lessees 
liability, urged so strongly in the Michigan 
case, the court said: ‘‘But it is said that the 


prison by which 
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defendant exercised no control over the plaint- 
iff. Still, he received the benefit of his labor ; 
and it seems tous that the mere fact that 
the warden controlled the action of the 
supposed convict, while laboring for the de- 
fendant, is not an available ground of defense. 
It is conceded, as a general rule, that where 
labor is performed for the benefit of a 
party, without an express contract, if he knows 
it, and tacitly assents to it, he will be liable on 
an implied contract to pay a reasonable compen- 
sation therefor. That the defendant knew of 
the labor charged in the complaint, and as- 
sented to it, is a proposition which the facts 
appearing in the record will not allow us to 
doubt. The defendant, being lessee of the 
state prison, and entitled by law to the labor 
of all those legally imprisoned, and of no 
others, had a right to know, and was, in our 
opinion, bound to know who were legally in 
the warden’s custody.’’ We are inclined to 
favor very strongly the reasoning of the In- 
diana court. It would be too great an act of 
injustice to compel one man to work for an- 
other without any legal warrant or authority, 
and then deny him compensation therefor. 
Under the maxim that there is no wrong with- 
out a remedy, it cannot be that no one is lia- 
ble to compensate him whose services are thus 
unjustly and unlawfully exploited at the point 
of the bayonet. Logically, it seems to us, the 
one receiving the benefits of such involuntary 
and illegal servitude should be compelled to 
pay for them. 

As to the other subdivision of the question 
before us—whether the lessee of a prison is 
liable for personal injuries sustained by a 
convict through his negligence, there does 
not seem to be much dispute. All the authori- 
ties hold that where the lessee exercises 
authority over the convicts and profits by 
their labor, he is liable for any injuries re- 
ceived by them from his negligence. Dalheim 
45 Fed. Rep. 235; Hartwig v. 
Shoe Co., 43 Hun, 425; Chattahoochee 
Brick Co. v. Braswell, 92 Ga. 651. 
In the case of Hartwig v. Shoe Co., supra, 
the court said: ‘*While the usual relation of 
master and servant did not exist, because the 
labor furnished was compulsoyy, the defend- 
ant must be held to have owed a, duty to the 
convict in respect to the machinery to be fur- 
nished for the purpose of the work. The con- 


v. Lemon, 





tract, it is true, was with the county of Kings, 


but the convict was essentially a servant of 
defendant. By his crime he lost the power 
over his own freedom to contract and labor, 
and his services were let out to defendant as 
minors and apprentices are let out, by the au- 
thority of a temporary superior. He was de- 
fendant’s workman, though his wages went to 
the county of Kings.’’ This case was re- 
versed in 118 N. Y. 664, on the ground, how- 
ever, that plaintiff was guilty of contributory 
negligence. On this latter point, it is 
interesting to note that the defense 
of contributory negligence is more difficult 
to maintain in a ease of this kind than 
in any other, for the reason that the rule 
forbidding a recovery, for instance, where the 
servant goes without objection into a place 
known by him to be dangerous, is not appli- 
sable to a convict whose movements are con- 
trolled and directed by a guard or boss having 
the power of compelling the convict to obey 
his orders. Chattahoochee Brick Co. v. 
Braswell, 92 Ga. 631. Of course, the ques- 
tion of whether the plaintiff went into danger 
voluntarily or under direct compulsion is gen- 
erally a question for the jury to determine. 
The only difficulty with the phase of the 
question now before us is in determining in 
what cases the lessee of convict labor can be 
said to exercise authority over the prisoner. 
For it is a well-settled principle, that the rela- 
tion and liability of master depends upon the 
right of control over the servant. In the case 
of Cunningham v. Moore, 55 Tex. 373, it was 
held that the lessees of convict labor were not 
responsible in damages for personal injuries 
inflicted upon a convict resulting from the de- 
fective construction of a sleeping bunk, where 
said bunk had been constructed by a sergeant 
appointed by the prison authorities, and who 
had immediate supervision over the prisoners, 
and especially over the provisions made for 
their lodging, food and clothing. In a 
more recent case, however, it was held that 
the master is liable in such cases where he 
shares or improperly assumes authority over 
the convicts, and the latter are injured by 
his negligence. Chattahoochie Brick Co. v. 
Braswell, 92 Ga. 632. In this case the con- 
viet was hired out to a corporation and put to 
work under the control of a guard employed 
and paid by such corporation, and was re- 
quired to obey the orders of such guard. 
The court held that the defendant corpora- 
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tion was liable to the plaintiff for injuries 
received in consequence of his having 
gone, under orders from the guard, into a place 
where a dangerous explosive was being used, 
notwithstanding all the convicts so hired may 
have been under the general charge of a ‘‘cap- 
tain’’ appointed by the governor and whether 
it was, or was not, lawful for such convicts to 
be placed under the control and management 
of the guard. 

The rule to be derived from these authori- 
ties seems to be that wherever the lessee of 
the labor of a convict has immediate direction 
over his actions at any time, he is liable for 
any injury which his negligence may bring 
upon him, whether he has, or has not, author- 
ity to assume such direction, or whether a 
special state officer may be, at the same time, 
nominally in charge; but that wherever his 
authority over the convict is superseded by 
that of a ‘‘captain,’’ or other state officer, he 
is not liable for injuries to the convict occur- 
ring «at that time, for the simple reason that 
where he has no power to provide for the 
safety of the convict in any particular he can- 
not be chargeable with any negligence in fail- 
ing to make such provision. 











NOTES OF IMPORTANT DECISIONS 





RAILROADS — KILLING OF PERSON WALKING 
On TRACK. — May the almost universal habit of 
using the railroad tracks as a walkway be consid- 
eration by the jury in determining the question of 
plaintiff's contributory negligence? This ques- 
tion was answered affirmatively by the Circuit 
Court of the United States for the western district 
of Tennessee, in giving a charge to the jury in 


the case of Louisville & N. R. R. v. MeClish. On ° 


appeal (115 Fed. Rep. 268) the circuit court of 
appeals reversed the judgment, holding unequiv- 
ocally that the question of the contributory neg- 
ligence of a’person killed by a train while walk- 
ing on a railroad track is not affected by any 


universal or general custom of the people to use © 


such tracks for footways, nor by the question 
whether the deceased knew that trains were due 
at the time. And the court held still further that 
where no question of license or public crossing is 
involved, and the deceased was a mere trespasser, 
walking upon an embankment eight feet high, 
the railroad company, in an action for his death, 
is entitled to an instruction that he was guilty of 
contributory negligence as a matter of law. 


NEGLIGENCE—LIABILITY OF CITY FOR INJURY 
OCCASIONED BY RAILROAD.BUT DUE ALSO TO DE- 
FECTIVE CONDITION OF STREET.—Although the 


subject of proximate cause is one of great interest 





and importance, little can be done at the pres- 
ent time to enlighten the legal profession on 
the rationale of this subject. ‘The value of subse- 
quent reference to this question is in its applica- 
tion to new and various conditions of fact that are 
constantly arising. Thus, in the recent case of 
Eskildsen v. City of Seattle, 70 Pac. Rep. 64, the 
Supreme Court of Washington held that the neg- 
ligence of a city in suffering a dangerous place 
in a railroad track in a street, in which achild 
gets his foot caught, and while so caught is run 
over by a train, isa proximate cause, rendering 
the city liable, notwithstanding negligence of the 
railroad company in construction, and of the 
child’s parent in sending him to the place. 

The famous ‘“‘Squib Case”’ (Scott v. Shephard, 
2 W. Bl. 892) has forever settled the question 
that tne fact that some agency intervenes between 
the original wrong and the injury does not neces- 
sarily bring the case within the rule, or within 
the maxim ‘*‘Causa proxima et non remota specta- 
tur.’ *“Onthe contrary,” said the court in the 
case of Binford v. Johnson, 42 Am. Rep. 508, ‘‘it 
is firmly settled that the intervention of a third 
person, or of other and new direct causes, does 
not preclude a recovery, if the injury was the 
natural or probable result of the original wrong.”’ 
“The rule goes so far,’ says the court, ‘‘as to 
hold that the original wrongdoer is responsible, 
even though the agency of a second wrongdoer 
intervened ;”’ citing Clark v. Chambers, 7 Cent. 
Law J. 11; Cooley, Torts, 70; Add. Torts, § 12. 
In that case two boys purchased of a dealer car- 
tridges for use in a toy pistol. Another boy six 
years old picked up a toy pistol containing one of 
the cartridges, and discharged it, killing one of 
the boys who bought the cartridges. It was held 
that the dealer was liable for the death of the boy 
killed. In City of Joliet v. Shufelt (Ill.), 32 N. E. 
Rep. 969,18 L. R. A. 750,36 Am. St. Rep. 453,it was 
held that a city which has negligently constructed 
a street is liable for damages received by a person 
who, without negligence on his part, is thrown 
from a buggy on account of such defective con- 
struction, even though such accident would not 
have happened had not the harness broken,and the 
horse run away. The principle involved there is 
identical with the case in point, because the ac- 
cident here probably would not have happened 
had it not been for the intervening cause, namely, 
the approach of the car. In that case it was said: 
“The general doctrine is that itis no defense in 
actions for negligent injuries that the negligence 
of third persons, or an inevitable accident, or an 
inanimate thing, contributed to cause the injury 
of the plaintiff, if the negligence of the defendant 
was an efficient cause, without which the injury 
would have occurred.”’ See also, Balwin vy. 
Turnpike Co., 40 Conn. 238; Railroad Co. vy. Dud- 
geon (Ill.), 56 N. E. Rep. 796; Bridge Co. v. Mil- 
ler, 138 Il. 465; Railroad Co. v. Buck, 96 Ind. 346; 
Byrne v. Wilson, 15 Ir. C. L: 332; Easton v. Rail- 
road, 11 Allen, 500,87 Am. Dec. 730; Sporner v. 
Railroad, 54 N. Y. 230. 








444 


CENTRAL LAW JOURNAL. 





No. 23 








A ease exactly in point with the case at bar is 
City of Kansas vy. Orr (Kan. Sup.), 61 Pac. Rep. 
397, 50 L. R. A. 783, where a switchman got his 
foot fastened between the planks and the rails of 
the track, and was killed by a car passing over 
him. It was held that the fact that it may have 
been the duty of the railway company, under its 
contract with the city, to construct and keep. its 
tracks in a suitable and safe condition for those 
who have occasion to pass over the streets, does 
not discharge the city from its duty to the public 
to keep its streets in a reasonably safe condition, 
nor relieve it from the liability for the conse- 
quences of its negligence in that respect; citing 
many cases to sustain the doctrine. 








RIGHT TO DIVIDENDS AS BETWEEN 
LIFE TENANT AND REMAINDER- 
MAN. 


1. In General.—This subject relates to the 
law of wills and the succession of estates, but 
is treated in some of the works on corpora- 
tions.! Where the estate consists in whole 
or in part of shares in a corporation, and the 
will is silent on the precise subject, as it 
ought never to be, the difficulty lies in discrim- 
inating between those stock dividends which 
represent the natural growth or increase in 
the value of the permanent property of the 
corporation, and those which represent mere 
profits of the business, or income accruing 
from the business, of the corporation. Great 
as the difficulty is in many cases, the courts 
are obliged to confront it and to solve it. The 
same difliculty of discriminating between the 
rights of the life tenant and the remainderman 
arises in cases where the estate is invested m 
property other than corporate shares; and 
the principle on which the judges have pro- 
ceeded in such cases may be illustrated by 
the cases in the margin.” 

2. Dividends Declared Out of Profits of the 

. Business go to the Life Tenant.—The leading 
principle is that dividends which are declared 
out of the profits of the business of the corpo- 
ration or out of its mere income, go to the 
life tenant and not to the remainderman as 
accretions of the property of the corporation, 
although paid in new shares instead of cash.? 
In other words, a cash dividend is not changed 


1 The subject is treated in extenso in 2 Thomp’ 


Corp., § 2192, et seq. 

2 Re Foster, 60 L. J. Ch. 175, 45 Ch. Div. 629; and 
re Sheldon, 58 L. J. Ch. 25, 389 Ch. Div. 50. See, also, 
Porter v. Baddeley, 5 Ch. Div. 542. 

8 Hite v. Hite, 93 Ky. 257, 19 L. R. A. 173, 14 Ky. L. 
Rep. 885, 20 S. W. Rep. 778. 





toa stock dividend, and to be considered an 
accretion of capital because the person receiv- 
ing the dividend takes stock in the place of 
eash.* Many courts take substantially this 
view, and, looking through the mere form of 
corporate action to the substance and regard- 
less of the question whether the particular 
dividend has been declared in cash, in scrip 
or in new shares, inquire whether it is a divi- 
dend arising from earnings or profits, or from 
the capital of the company. If it is found 
that it has arisen from earnings or profits, it 
goes to the life tenant, although it is a divi- 
dend of new shares;* but if it is found that 
it is a dividend of the capital of the company, 
it will go to the remainderman, although it 
has been declared in ecash.® This rule is 
generally known in America as the Pennsyl- 
vania rule. The early English rule was that 
extra dividends, or additions to the usual an- 
nual dividend, whether paid in cash or in 
‘apital stock, went to the corpus of the trust.7 
But this rule was abandoned as unjust, and it 
is uniformly held in that country,® and fre- 
quently in this country,’ that cash dividends, 
extra dividends, or bonuses, declared from 
the earnings, are to be regarded as income, 
and go to the life tenant.'° And such is the 
rule, although the dividends or bonuses were 
earned before the creation of the trust, but 
declared afterwards.!! Nor is the mere name 
by which a dividend is called by the directors 
at the time when they declare it, a control- 

4 Waterman y. Alden, 42 Ill. App. 294, reversed on 
other grounds in 144 Ill. 90, 32 N. E. Rep. 972. 

5 Clarkson y. Clarkson, 18 Barb. (N. Y.) 646; Simp- 
son Vv. Moore, 30 Barb. (N. Y.) 6388; Woodruff’s Es- 
tate, 1 Tuck. (N. Y. Surr.) 58; re Pollock, 3 Redf. (N. 
Y. Surr.) 100; Van Doren v. Olden, 4 Green (N.J.), 
117; Ashhurst vy. Field, 26 N. J. Eq. 1; Van Blarcom 
v. Dager, 4 Stew. (N. J.) 783; Lord v. Brooks, 52 N. 
H. 72; Pierce v. Burroughs, 58 N. H. 302; Earp’s Ap- 
peal, 28 Pa. St. 368; Wiltbank’s Appeal, 64 Pa. St. 
256, 3 Am. Rep. 585; Biddle’s Appeal, 99 Pa. St. 278; 
Vinton’s Appeal, 99 Pa. St. 434,44 Am. Rep. 116. The 
New York decisions above cited seem to be overruled 
by re Kernochan, 104 N. Y. 618. 

6 Moss’ Appeal, 83 Pa, St. 264, 24 Am. Rep. 164. 

7 Brander v. Brander, 4 Ves. 801; Paris vy. Paris, 10 
Ves. 184; Witts v. Steere, 13 Ves. 363; Preston v. Mel- 
ville, 11 Sim. 163; Hooper y. Rossiter, 13 Price, 774. 

8 Price v. Anderson, 15 Sim. 373; Johnson v. John- 
son, 15 Jur. 714; Bates v. Mackinley, 31 Beay. 280; 
Murray v. Glasse, 17 Jur. 816; Cuming v. Boswell, 2 
Jur. (N. Sar.) 1005; Wright vy. Tucket, 1 Johns & H’ 

9 Cogswill v. Cogswill, 2 Edw. Ch. (N. Y.) w31; 
Ware v. McCandish, 10 Leigh (Va.), 595; Read y. 
Head, 6 Allen (Mass.), 174. 

10 Bates v. Mackinley, 31 Beav. 280. 

1 Re Alsbury, 45 Ch. Div. 237. 
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ling circumstance in determining its character ; 
but the court will look to its real substance, 
and will, for example, declare it a dividend 
out of income and hence belonging to the life 
tenant, although it is called in the resolution 
by which it is declared a ‘‘special bonus.’’?!? 

3. Dividend Declared Out of <Accretions to 
the Capital Go to the Remainderman.—A 
stock dividend declared out of profits result- 
ing from the sale of real estate owned by the 
corporation at the time of the testator’s death 
belongs to the remainderman.!? New shares 
issued by a corporation to increase its capital 
stock, which represent the increase in value 
of the property of an association resulting 
from the development of ifs business, and 
which are not, strictly speaking, the products 
of the stock dividends and do not represent 
surplus earnings in the ordinary sense, and 
which are apportioned pro rata among existing 
stockholders, constitute capital, and not in- 
come or dividends, as between a person en- 
titled to the income or dividends of the orig- 
inal shares during life and a person entitled 
at his death to the reconveyance of the stock. 14 
In like manner a privilege offered by a corpo- 
ration to its shareholders to take at par ad- 
ditional shares which are worth more than the 
existing common shares, is held to be an in- 
cident of the old stock and therefore a part of 
the capital of the corporation, and the new 
shares belong to the remainderman.!* 


12 And so where it is called in the resolution a 
“premium”: Ze Warren’s Estate, (Surr. Ct.) 38 N. 
Y. St. Rep. 584, 11 N. Y. Supp. 787. 

13 Hite v. Hite, 93 Ky. 257,19 L. R. A. 173, 14 Ky. L. 
Rep. 385, 20 S. W. Rep. 778 (dividend declared out 
of profits resulting from the sale of real estate owned 
by the corporation at the time of the testator’s death, 
belongs to the remainderman). 

14 Spooner y. Phillips, 62 Conn. 62, L. R. A. 12 Rail 
& Corpa. L. J. 148, 24 Atl. Rep. 524, 46 Alb. L. J. 151. 

15 Hite v. Hite, 93 Ky. 257, 19 L. R. A. 173,14 Ky. L. 
Rep. 385, 20S. W. Rep. 778. Life tenants who have 
availed of such an option should not be required, to 
restore to the estate the shares so acquired, but the 
value of them should be ascertained at the time when 
the options were given, and the life tenants should be 
required to account to the estate for the profit thereby 
realized, as a part of the capital of the estate; Hite v. 
Hite, 93 Ky. 257, 19 L. R. A. 173, 14 Ky. L. Rep. 385, 20 
S. W. Rep. 778. Premium paid for the bonds in 
which the capital of the estate is invested cannot be 
charged tothe life tenants, and the amount thereof 
restrained from the income and added to the capital, 
for the purpose of meeting the loss which will occur 
when the bonds mature and drop to par; Hite v. Hite, 
93 Ky. 257, 19 L. R. A. 178, 14 Ky. L. Rep. 385, 208. W. 
Rep. 778. According to a holding of an Orphans’ Court 
in Pennsylvania moneys received from the sale of op- 
tions to purchase stock of a new railroad corporation, 





§ 4. Distinction Between Undivided Profits 
which have Accumulated During the Lifetime 
of the Testator and Those Accumulating After 
His Death.—The rule, often called the Penn- 
sylvania rule, on this subject, is that ‘‘when 
the stock of a corporation is, by the will of a 
testator, given in trust, the income thereof for 
the use of the beneficiary for life, with re- 
mainder over, the surplus profits which have 
accumulated in the lifetime of the testa- 
tor, but which are not divided until after his 
death, belong to the corpus of his estate; 
while the dividends of earnings made after his 
death are income, and are payable to the life 
tenant, no matter whether the dividend be in 
eash, or scrip, or stock.’’! 6 

§5. Ordinary Cash Dividends Presumptively 
go to the Life Tenant.—This proposition is clear 
when itis considered that a corporation while a 
going concern has no power to declare divi- 
dends, except out of profits or earnings, from 
which it follows that a cash dividend cannot 
be presumed to have been made out of capital. 
The true rule is therefore said to be ‘‘that 
when a dividend upon its stock is declared, 
by a corporation, it belongs to the person 
holding the stock at the time of the declara- 
tion, whether the holder be a life tenant or 
remainderman, without regard to the source 
from which or the time during which the 
profits and earnings divided were acquired by 
the company.’’!7 Thus, dividends made in 
cash by a manufacturing corporation, though 
made out of money received from the sale of 


the bonds of which are guaranteed by a corporation in 
which stock is held by the estate, are principal, and 
not income going to the life-tenant; re Thompson’s 
Estate, 1 Pa. Dist. R. 139, 30 W. N. C. (Pa.) 23, 11 Pa. 
Co. Ct. 198. 

16Smith’s Estate, 140 Pa. St. 340, 352, per Clark, J.; 
following Earp’s Appeal, 28 Pa. St. 368, which is the 
leading case in Pennsylvania on the question. Com- 
pare Moss’ Appeal, 83 Pa. St. 264, 24 Am. Rep. 164; 
Biddle’s Appeal, 99 Pa. St 278; McKeen’s Appeal, 42 
160 Pa. St. 479; Vinton’s Appeal, 99 Pa. St. 434, 44 
Am. Rep. 116; Wiltbank’s Appeal, 64 Pa. St. 256, 3 Am. 
Rep. 344. In the leading Pennsylvania case on this 
subject the distinction was said to lay in the fact that 
that the testator had not made a bequest of the stock 
itself to the applicants, but had given them over the 
income of it for life so that their interests necessarily 
commenced after the death of the testator, and so that 
they had no right whatever to claim the income which 
had accumulated after his death. On the other hand, 
profits arising since his death went to them as income 
within the meaning of the will: Earp’s Appeal, 28 Pa. 
St. 368, 374. 

17 Richardson y. Richardson, 75 Me. 570, 46 Am. 
Rep. 428. 
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patent rights and a large amount of materials, 
have been held income and not capital.!® So, 
cash dividends made by a company, whose 
business is the sale of lands which are the 
corporate property, have been held, in the 
absence of any facts necessarily pointing to 
the contrary conclusion, to be income, and 
not capital of a trust fund created by the will 
of a stockholder.!® In the operation of this 
rule, which looks through the form to the 
substance of the matter, it has been held that 
if a cash dividend is declared from a sale of 
the franchises and permanent property of the 
corporation, it will be regarded as capital and 
will go to the remainderman, notwithstanding 
the form in which it was declared.?° Where 
a dividend, declared to be made out of the 
sarnings of the corporation, is not made in 
the form of cash, but in old shares of the cor- 
poration itself, in which it has invested the 
amount, it has been held income of the shares 
previously held by the  stockholders.?? 
Where a banking corporation lawfully reduced 
the par value of its shares, in consequence 
of certain supposed losses, and, upon recovery 
of the sum supposed to have been lost, issued 
additional stock to its shareholders to repre- 
sent the restored value, it was held that the 
new stock thus issued belonged to the corpus 
of the estate of a deceased shareholder and 
did not go to the life tenant.?? 

§6. What Dividends Pass to a Specific 
Legatee of Shares.—Under the foregoing 
principles, a specific legatee of corporate 
shares is entitled to all dividends which are 
declared after the death of the testator.?* To 
this rule one English case adds the qualifica- 
tion that a dividend earned before the death 
of the testator and which ought to have been 
declared before, goes to the corpus of his 
estate, and dves not follow the shares of the 
specific legatee.?* Another English case 
holds that dividends payable after the death 
of th» testator go to the specific legatee, 
although the resolution declaring them may 


18 Harvard College v. Armory, 9 Pick. (Mass.) 446. 

19 Balch v. Hallett, 4 Gray (Mass.), 202; Reed vy. 
Head, 6 Allen (Mass.), 174. 

20 Moss’ Appeal, 83 Pa. St. 264, 24 Am. Rep. 164; 
Vinton’s Appeal, 99 Pa, St. 434, 44 Am. Rep. 116. 

21 Leland v. Hayden, 102 Mass, 542. 

22 Parker v. Mason, 8 R. I. 427. ° 

23 Jacques v. Chambers, 2 Coll. 485; Wright v. War- 
ren, 4 De Gex & S. 367; Browne v. Collins, L. R. 12 
Eq. 586; Ibbotson v. Elam, L. R. 1 Eq. 188. 

24 Browne y. Collins, supra. 





have been passed in the testator’s lifetime.?® 
Although this case is said by Sir Nathaniel 
Lindley?® to have turned on the special 
wording of the company’s deed of settlement, 
yet it reaches the result which would be 
reached in most American courts in respect 
of ordinary dividends. The rule that the 
severance of title in respect of the dividend 
takes place at the date when it is declared 
without reference to the date when it is made 
payable, would take it to the general estate if 
it were declared prior to the death of the tes- 
tator, and to the specific legatee if declared 
after his death. Most of the English cases 
confirm this theory, and unite in holding that 
dividends declared before the death of the 
testator belong, prima facie, to his general 
estate, and do not pass to a specific legatee, 
although he may die before the date at which 
they are payable.?7 

§ 7. Doctrine that the Question is to be De- 
termined by the Form of Corporate Action.— 
Contrary to a view put forth in cases already 
considered, that the courts will look through 
the form and determine the question accord- 
ing to the substance,?*® the doctrine of one au- 
thoritative court is that the question whether a 
dividend belongs to the corpus of an estate 
and goes tothe remainderman, or is to be 
regarded as mere income and goes to the 
life tenant, depends upon the substance and 
intent of the action of the corporation, as 
shown by the vote by which the dividend is 
declared.?® The doctrine rests upon the 

25 Clive v. Clive, Kay, 600. 

26 Lind. Comp. Law, 5th Ed. 545. note 1. 

27 De Gendre v. Kent, L. R. 4 Eq. 283; Lock v. Ven- 
ables, 27 Beay. 598; Wright v. Tuckett, 1 Johns & H. 
266; Clive v. Clive, Kay, 600. 

23 Re Alsbury, 45 Ch. Div. 237; re Warren’s Estate 
(Surr. Ct.), 33 N. Y. St. Rep. 584, 11 N. Y. Supp. 787. 

29 Minot v. Paine, 99 Mass. 101, 96 Am. Dee. 705; 
Leland v. Hayden, 102 Mass. 550; Adams vy. Adams, 
189 Mass. 452; Gibbons v. Mahon, 186 U. 8S. 549, 557-60, 
aff’g, 4 Mackey (D.C.), 1380; Price v. Anderson, 15 
Sim. 478, 477; re Barton’s Trust. L. R. 5 Eq. 238, 243, 
245. The question has given rise to great perplexity 
in the English equity courts. Sir N. Lindley throws 
many ofthe cases into contrast ina note, thus: “Com- 
pare (1) Hopkins’ Trust, 18 Eq. 696; Plumbe vy. Neild, 
6Jur. (N.S.) 529: Price v. Anderson, 15 Sim. 473; 
Preston vy. Melville, 16 Sim. 163; and Barclay v. Wain- 
wright, 14 Ves. 66, in which the payments were held 
to be income, with (2) Straker v. Wilson, 6 Ch. 503; 
Barton’s Trust, 5 Eq. 238; Warde v. Combe, 7 Sim. 
634; Witts v. Steer, 13 Ves. 363; Paris v. Paris, 10 Ves. 
185; Brander v. Brander, 4 Ves. 800, in which the pay- 
ments were held to be capital. See also Cuming v. 
Boswell, 2 Jur. (N. S.) 1005, where the house of lords 
held that, upon the true construction of a Scotch deed, 
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view that it would be impracticable for the 
courts, in determining the comparative 
rights of different persons in a particular 
share of stock, to go behind the votes of the 
corporation and its directors, and investigate 
the accounts and affairs of the corporation, 
in order to ascertain how the corporation ac- 
quired the fund. out of which the dividend 
was declared.*° The logical result of this 
doctrine is that cash dividends, however large, 
are income and’go to the life tenant; and 
that stock dividends, however made, are 
capital and go to the remainderman.?! 
Another result of this view is that undivided 
earnings of the corporation are likewise re- 
garded as capital; and hence that, as between 
the life tenant and remainderman, the inter- 
est in such earnings represented by each cer- 
tificate of stock is an interest in the capital, and 
not an interest in the income.*? Moreover, 
as the corporation may, in the absence of a 
restraining statute, treat its undivided earn- 
ings either as capital or income,—that is, turn 
them into its property or business, or distri- 
bute them in cash dividends,** it follows that 
it may, during the entire life of the life tenant 
of its shares, turn its earnings into capital 
and issue stock dividends to represent the in- 
crease, which dividends, under the operation 
of this rule, will be reserved for the remain- 
derman, leaving the life tenant to starve, and 
defeating the plain intent of the testator. It 
results from this view that when the vote of 
the corporation is to distribute to each stock- 
holder a certain number of additional shares 
in the corporation, in proportion to the amount 
of shares already held by him, the shares so 
distributed are received by the stockholder as 
capital, and not as income, although the means 
of making the dividend are derived from net 
earnings of the corporation; and hence, if 


bonuses belonged to an infant’s estate, and not to the 
person who, on his death under twenty-one, became 
entitled to the stocks which yielded them.” Lind. 
Comp. 5th Ed. 545. 

30 Rand vy. Hubbell, 115 Mass. 461, 15 Am. Rep. 121, 
134. 

81 Minot v. Paine, 99 Mass. 101, 96 Am. Dee. 705; 
Daland v. Williams, 101 Mass. 503; Leland v. Hayden, 
102 Mass. 550; Adams v. Adams, 139 Mass. 452. Com- 
pare Heard y. Eldridge, 109 Mass. 260, 12 Am. Rep. 
681; Schier v. Burr, 127 Mass. 225; Hooper v. Ros- 
siter, 1 MeClel. 527; Barton’s Trust, L. R. 5 Eq. 238; 
Balch vy. Hallett, 10 Gray (Mass.), 403. 

82 Gifford v. Thompson, 115 Mass. 480; Rand vy. 
Hubbell, 115 Mass. 461, 15 Am. Rep. 121, 134. 

83 Rand v. Hubbell, supra. 


such new shares go to the trustee in such a 
trust as we are considering, he must hold them 
for the remainderman.** If, therefore, a 
joint-stock association increases its capital 
stock, to represent profits actually invested in 
extending its business, and increasing the 
value of its plant and apportions the new 
shares pro rata among its existing sharehold- 
ers, the new shares become capital and not 
income, for the purposes of such a trust as 
those under consideration.*® Under the oper- 
ation of this rule, and contrary to the rule in 
Pennsylvania, dividends on corporate shares 
belonging to an estate, which are declared 
after the death of the life tenant, pass to the 
remainderman as a part of the corpus of the 
estate, although in point of fact they represent 
profits which accrued prior to his death.*® 
In a jurisdiction where this rule obtains, it 
has been held that if a corporation votes to 
create new shares and, at the same time, de- 
clares a dividend payable in cash to the stock- - 
holders, and authorizes its treasurer to receive 
this dividend in payment for such shares, and 
to issue certificates of stock in return, the 
dividend is, as between the owners of succes- 
sive interests in the shares, capital and not 
income, although the corporation is not allowed 
by the law of the State in which it is estab- 
lished to make stock dividends.*? It follows 
that the enhanced price for which stocks may 
sell by reason of dividends earned but not de- 
clared, inures, under the modern rule, to the 
benefit of the remainderman.*® So, where 

%4 Brinley v. Grou, 50 Conn. 66, 47 Am. Rep. 618; 
Richardson vy. Richardson, 75 Me. 570, 574, 46 Am. 
Rep. 428; Barton’s Trust, L. R. 5 Eq. 288, 243; Minot 
v. Paine, 99 Mass. 101, 96 Am. Dec. 705; Rand v. Hub- 
bell, 115 Mass. 461,15 Am. Rep. 121, 135; Atkins v. 
Albree, 12 Allen (Mass.), 359; Daland v. Williams, 101 
Mass. 571; Leland v. Hayden, 102 Mass. 542; Gifford 
v. Thompson, 115 Mass. 478; Sproule v. Bouch, 29 Ch. 
Div. 635; Bonch v. Sproule, 12 App. Cas. 385; Green 
v. Smith (R.I), 19 Atl. Rep. 1081; Brown’s Petition, 
14 R. I. 371, 51 Am. Rep. 397; Gibbons v. Mahon, 136 
U. S. 549, 10 Sup. Ct. Rep. 1057. Compare re Kerno- 
chan, 104 N. Y. 618. 

% Spooner v. Phillips, 62 Conn. 62, 24 Atl. Rep. 524 

36 Quinn vy. Madigan, 65 N. H. 8,17 Atl. Rep. 976. 
This seems to be the rule in New York. Re Warren’s 
Estate (Surr. Ct.), 33 N. Y. St. Rep. 584, 11 N. Y. Supp. 
787. 

37 Daland v. Williams, 101 Mass. 571. Further 
illustrations of the so-called Massachusetts rule may 
be found in the following cases: Leland vy. Hayden, 
102 Mass. 543, 3 Am. Rep. 502; Rand v. Hubbell, 115 
Mass, 461,15 Am. Rep. 121; Davis v. Jackson, 152 


Mass. 58, 8 Rail & Corp. L. J. 246, 25 N. E. Rep. 21. 
38 Soolefield v. Redfern, 82 L. J. (Ch.) 627, 2 Dr. & 





Sm. 182. 
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the corporation, upon increasing its capital 
stock, issues new shares in exchange for its 
old ones, these new shares are not regarded 
as income, but go to the remainderman.®® 
Under this rule of considering the form of the 
of the corporate action merely, it is held that 
when a corporation dissolves and winds up its 
affairs, and makes to its stockholders a divi- 
dend in cash, arising from all its assets, con- 
sisting in part of undivided earnings, the 
entire amount divided will be capital, and not 
income.*® It has been ruled in Massachu- 
setts that where the property of a corporation 
consists wholly of real estate and a part of it 
is taken under the right of eminent domain, 
and the compensation paid to the corporation 
therefor is by it distributed asa cash divi- 
dend to its shareholders, such a dividend be- 
longs to the capital, and not to the income of 
a trust fund invested in the shares.*! 

8. Profits Turned Into Capital und After- 
wards Divided.—Two decisions of the House 
of Lords sanction the view that if a company 
has no power to increase its capital, but ac- 
cumulates profits, which it uses as capital, 
but which it afterwards divides among its 
shareholders, such divided profits are capital, 
and do not go to the life tenant of the shares, 
but are held for the remaindernran. *? 


39 Greene vy. Smith, 17 R. I. 28. 

40 Gifford vy. Fhompson, 115 Mass. 478. Here, the 
Pennsylvania rule, which the author submits is the 
only sound and just rule, would require so much of 
the dividend as consist of undivided earning, to go to 
the life tenant. Thus, stock dividends arising from 
the sale of a part of the assets of a corporation, being 
capital, and not income, belong to the remainderman, 
and not to the life tenant. Re Curtis (Surr. Ct.), 29 
N. Y. St. Rep. 217. 

4l Heard vy. Eldredge, 109 Mass. 258, 12 Am. Rep. 
687. This decision is a flat denial of the doctrine of 
the leading case in Massachusetts, in which the opin- 
ion was written by the same judge (Chapman, C. J.), 
in which the doctrine is laid down thus: ‘The simple 
rule is to regard cash dividends, however large, as in- 
come; and stock dividends, however made, as 
eapital:’”? Minot vy. Paine, 99 Mass, 101, 96 Am. Dec. 
705. It shows that the Massachusetts court does not 
follow the unjust and arbitrary rule which it has laid 
down for the government of this subject: See 2 
Thomp. Corp., § 2221, where Heard vy. Eldredge, supra, 
is explained and commented on. What is the ‘“nat- 
ural increase,” and not “the extraordinary accumula- 
tion of the corpus,” within the meaning of the Georgia 
code, illustrating the difficulty of a legislative under- 
taking to interpret wills: Miller vy. Guerrard, 67 Ga. 
284, 44 Am. Rep. 720. 

“Irving v. Houstoun, 4 Paton ‘Se. App. 6521; 
Bouch y. Sproule, 12 App. Cas, 385; reversing, 29 Ch. 
Div. 635. 





9. Premiums Accruing From the Sale of 
New Shares.—In like manner it has been held 
in Massachusetts that when a corporation 
votes to increase its capital stock, and to 
allow the holders of the old shares to sub- 
scribe for the new ones pro rata, and that any 
new shares not so taken shall be sold by the 
directors, and the premiums realized by the 
sale paid over to the parties entitled to the 
right of subscribing for the shares, the sum 
received by the directors upon such sale is 
sapital to the stockholder.*® So, under the 
Pennsylvania rule, the profits accruing from a 
sale of shares of increased stock taken by 
trustees holding old stock, which gave them 
aright to take it, is capital and not income, 
as between lifetenant and remainderman.‘* 

10. Profits Arising From Options to Take 
New Shares.—It is held that, if the corpora- 
tion increases its capital stock, and allows 
each shareholder the option of taking at par 
as many new shares as he held of the old, and 
the trustees under a will bequeathing the in- 
come, profit and products of certain stock in 
the company to a person for life with re- 
mainder over, sell apart of their option to 
take new shares and with the proceeds of such 
sale buy some of the new shares, these shares 
will be capital, and will go to the remainder- 
man. The view is that the option to take 
new shares is not a profit. 

Srrmour D. THompson. 

New York, N. Y. 

43 Adkins y. Albree, 12 Allen (Mass.), 359. 

44Smith’s Estate, 140 Pa. St. 344, 48 Phil. Leg. Int. 
176, 22 Pitts. L. J. (N.S.) 81, 27 W. N. C. 420, 21 Atl. 
Rep. 438. 

45 Moss’ Appeal, 83 Pa. St. 264,24 Am. Rep. 164. Re 
Thomson’s Estate, 1 Pa. Dist. R. 139, 30 W. N. C. (Pa.) 
23, 11 Pa. Co. Ct. 198. Hite v. Hite, 93 Ky. 257, 19 L. 
R. A. 173, 14 Ky. L. Rep. 385, 20 S. W. Rep. 778. 
Seemingly opposed to above conclusion is Wiltbank’s 
Appeal, 64 Pa. St. 256, 3 Am. Rep. 585. See, also, 
Plumbe vy. Neild, 6 Jur. (N. S.) 529; MeLaren vy. Stan- 
ton, 3 De J. F. & A. 202. Compare Wiltbank y. Insur- 
ance Co., 7 Phil. (Pa.) 327. 








MASTER AND SERVANT—VIOLATION BY MAS- 
TER OF STATUTORY DUTY TO GUARD MA- 
CHINERY AS AFFECTED BY KNOWLEDGE 
OF SERVANT. 


MONTEITH v. KOKOMO WOOD ENAMELING CO. 





Supreme Court of Indiana, June 25, 1902. 


1. Acts 1899, p. 234, § 9, Burns’ Rey. St. 1901, § 


7087i—an act concerning labor and providing means 
for protecting laborers—requires all machinery of 
every description to be properly guarded. Section 25 
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declares a violation thereof a misdemeanor. Held, 
that a servant injured by a violation thereof had a 
right of action. 

2. A complaint thereunder alleging that plaintiff 
was, and for some weeks had been, employed by de- 
fendant in operating a circular saw, and during the 
whole time there was no guard on it, in consequence 
of which, and of defendant’s negligence in failing to 
provide such guard, plaintiff was injured, was suffi- 
cient, without an averment, that plaintiff had no 
knowledge of the unguarded condition of the saw, and 
the danger resulting therefrom. 


Dow Line, C. J.: This was an action for a per- 
sonal injury alleged to have been sustained by the 
appellant, while in the employment of the ap- 
pellee, in consequence of the neglect of the ap- 
pellee to perform a statutory duty owing to him. 
A dumurrer to the complaint for the insufficiency 
of the facts stated was sustained, and, the appell- 
ant refusing to amend, judgment was rendered 
against him, ‘The ruling on the demurrer is as- 
signed for error. 

The material averments of the complaint are 
as follows: The appellee was on October 4, 1900, 
a corporation, and owned and carried on a factory 
in the city of Kokomo, Ind. On said day the ap- 
pellant was, and for some weeks had been, em- 
ployed by and working for the appellee at its 
said factory. Inthe course of his employment, 
and in pursuance of the instructions of the ap- 
pellee, the appellant was. engaged in operating 
and using a small circular saw driven by steam at 
a high rate of speed. During the whole time the 
appellant was so employed there was a defect in 
the machinery so used by him, which was known 
to the appellee, and which consisted in the absence 
of a guard over the said saw; the appellee hay- 
ing negligently failed to provide any such guard. 
In consequence of such defect, and of the negli- 
gence of the appellee in failing to provide such 
guard, the appellant, on the day aforesaid, while 
in said employment, was injured by the contact 
of his left hand with the said saw while he was 
operating the same, his thumb and two fingers 
being cut off. The sufficiency of the complaint is 
contested upon the ground that the defect which 
caused the supposed injury, and the dangerous 
condition created by it, were necessarily open and 
obvious; that the appellant was bound to take 
notice of them; and that it appears that, with 
knowledge of the danger, he assumed the risk. 
The question is, can an employee recover for an 
injury resulting from an obvious defect in ma- 
chinery, resulting from the employer’s failure to 
perform a statutory duty? In other words, is the 
complaint bad because itdoes not aver that the 
appellant was ignorant of the dangers arising from 
the failure of the employer to guard the saw? 

Under the rules and maxims of the common 
law, where the danger is obvious, and. known to 
and appreciated by the servant, if he continues in 
the employment without inducement through the 
promise of the master to repair or make safe, he 
waives his right to hold the master responsible 
for injury occurringjto ,himgfrom,the negligence 





of the master, and assumes the risk of such injury 
hismelf. If the danger is as well known or as 
manifest to the servant as to the master, and is 
understood by him, the servant enters or contin- 
ues in the employment at his own risk. Pennsyl- 
vania Co. v. Sears, 136 Ind. 460, 34 N. E. Rep. 15, 
36, N. E. Rep. 353; Railroad Co. v. Kemper, 147 
Ind. 561, 47 N. E. Rep. 214; Whitcomb v. Oil 
Co., 153 Ind. 513, 55, N. E. Rep. 440; Railway 
Co. v. Sanford, 117 Ind. 265, 19 N. E. Rep. 770; 
Greenleaf v. Railroad Co., 29 Iowa, 14, 4 Am. 
Rep. 181; Lindsay v. Railroad Co., 50C. C. A. 
298, 112 Fed. Rep. 384. 

It is entirely clear, however, that, where an ab- 
solute and specific duty to guard or fence dan- 
gerous machinery is imposed upon the master by 
statute, such new condition must in a very ma- 
terial manner affect the relations of the parties, 
and modify to a considerable extent their rights 
and duties as they existed at common law. And 
here a distinction is to be noted between statutes 
such as the employers’ liability act (Acts 1893, p. 
294; Burns’ Rev. St. 1901, §§ 7083-7087), which 
provide, in general terms, that the employer shall 
be liable for injuries to an employee where the in- 
jury is occasioned by reason of defects in the con- 
dition of ways, works, plant, tools and machinery, 
etc., and statutes which require of the employer 
the performance of a specific duty, such as to 
guard or fence dangerous machinery. Statutes 
of the former class do little more than declare the 
rule of the common law. Statutes of the latter 
class impose specific obligations. A failure to 
comply with the requirements of the first may or 
may not be negligence. A violation of the sec- 
ond is an unlawful act or omission, a plain breach 
of a particular duty owing to the servant, and 
generally constitutes negligence per se. Railway 
Co. v. Burton, 139 Ind. 357, 37 N. E. Rep. 150, 38 
N. E. Rep. 594; Railway Co, v. Conoyer, 149 Ind. 
524, 48 N. E. Rep. 352, 49 N. E. Rep. 452; Shirk 
v. Railroad Co., 14 Ind. App. 126, 42 N. E: Rep. 
656; 1 Thomp. Neg. (1901), p. 12, §§10, 11; Jd. 
p. 207, § 211; Railroad Co. v. Young, 81 Ga. 397, 
78S. E. Rep. 912, 12 Am. St. Rep. 320; Thompson 
v. Wright, 22 Ont. 127. 

Although the complaint makes no reference to 
the statute, the action is founded upon section 9 
of the act of March 2, 1899 (Acts 1899, p. 234; 
Burns’ Rev. St. 1901, § 7087), entitled “*An act 
concerning labor, and providing means for pro- 
tecting the liberty, safety, and health of laborers, 
providing for its enforcement by creating a de- 
partment of inspection, and making an appro- 
priation therefor, repealing all laws in conflict 
therewith.”’ Section 9 contains this provision: 
‘‘All vats, pans, saws, planers, cogs, gearing, 
belting, shafting, set-screws, and machinery of 
every description therein shall be properly 
guarded.”’ Section 25 of the act declares that 
‘‘any person who violates or omits to comply with 
any of the provisions of thisact * * * ‘shall 
be deemed guilty of a misdemeanor, and on con- 
viction shall be fined not more than fifty dollars 
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for the first offense, and not more than one hun- 
dred dollars for the second offense, to which may 
be added imprisonment for not more than ten 
days; and, for the third offense, a fine of not less 
than two hundred and fifty dollars and not more 
than thirty days’ imprisonment in the county 
jail.”’ The act does not in terms give a right of 
action to the person injured, nor is any part of 
the penalty recoverable by or payable to such 
person. The general rule is that when a statute 
requires an act to be done by one person for the 
benefit of another, and an injury is sustained by 
one intended to be protected, by reason of a vio- 
lation of such statutory duty, an action lies in fa- 
vor of the latter against the former for the neg- 
lect to perform such duty, even though the stat- 
ute gives no special remedy. Com. Dig. ‘*Ac- 
tion upon the Case”? (A); Whart. Neg., § 443; 
Bish. Noncontract Law, § 132; Pauley v. Lantern 
Co., 131 N. Y. 90, 29 N. E. Rep. 999, 15 L. R. A. 
194; Willy v. Mulledy, 78 N. Y. 310, 34 Am. Rep. 
536; 1 Thomp. Neg., p. 508,§ 8; Cooley, Torts, 
654; Osborne v. McMasters, 40 Minn. 103, 41 N. 
W. Rep. 543, 12 Am. St. Rep. 698, and note. The 
later American and English cases qualify the 
general rule to this extent: That the right to 
bring an action for damages for an injury result- 
ing from the breach of a statutory duty depends 
on the purview of the legislature in the particu- 
lar statute, and the language which they have 
there employed. Atkinson v. Waterworks Co., 2 
Exch. Div. 441; Hayes v. Railroad Co., 111 U. S. 
228, 239, 4 Sup. Ct. 369, 28 L. Ed. 410. 

What, then, is the scope of the statute under 
consideration? Its title indicates its purpose. It is: 
‘*An act concerning labor, and providing means 
for protecting the liberty, safety and health of 
laborers.’’ The object of many of its provisions 
is to reduce the hazards of certain employments 
in which machinery is used. Its effect is to im- 
press upon certain kinds of machinery, such as 
saws, planers, cogs, gearing, belting, or shafting, 
in any manufacturing establishment, the charac- 
ter of dangerous machinery, and to interdict their 
use by the employer unless properly guarded. 
Before the passage of the act of March 2, 1899, 
what was the position of laborers in factories 
where exposed saws, planers, etc., were used? If 
they saw and realized the danger attending the 
use of such machinery, they must either have as- 
sumed the risk of injury from it, or quif their em- 
ployment. No law required the employer to put 
up a fence or guard, and he was relieved from 
liability in case of injury to his employee. The 
expressed: purpose of the act being to secure the 
safety of the laborer, how is that object to be ac- 
complished through its instrumentality? A vio- 
lation of its provisions may be punished by fine 
and imprisonment of the employer or certain of 
his representatives. But in case of injury the 
laborer would derive no benefit from a criminal 
prosecution. The state has an interest in the 
preservation of the lives, the limbs, and the health 
of all of its citizens; and for this reason, on 





grounds of public policy, the legislature may enact 
laws for their safety and protection when em- 
ployed in factories or other places where danger- 
ous machinery is used. The laborer has a much 
greater interestin the preservation of his own 
safety than has the public. The statute is de- 
signed primarily and chiefly for his benefit, and 
upon a violation of its provisions, and a conse- 
quent injury to him, he has a right of action and 
aremedy upon the same statute for the thing 
enacted for his advantage, or for the recompense of 
a wrong done to him contrary to the terms 
thereof. The public wrong may be redressed by 
fine and imprisonment. The private injury can 
be compensated only by the payment of damages 
to the injured workman. Zimmerman y. Baur, 
11 Ind. App. 607, 613, 614,39 N. E. Rep. 299; - 
Dresser, Employers’ Liability, pp. 246, 247, 594, 
So far the law is plain. But at this point we 
are met by the rule, *‘ Volenti non jit injuria.”’ In 
the case of a violation of aspecific statutory duty 
by the employer, resulting in an injury to the 
workman, is the latter deprived of his remedy for 
the private injury by his knowledge and appre- 
ciation of the risk? In other words, if the 
master, in disregard of the statute, fails to guard 
the dangerous machinery, and the workman 
knowing that the statute is being violated, seeing 
the defect, and comprehending the danger, does 
he continue in the employment and in the use of 
the unguarded machinery at his own risk, or at 
the risk of hisemployer? On this question the au- 
thorities in this country are by no means uniform. 
The English cases generally sustain the propo- 
sition that, where there is a violation of a spe- 
cific statutory duty of the employer to fence or 
guard machinery declared by law to be danger- 
ous, he, and not the workman, assumes the risk 
of injury to the workman. Clarke & Holmes, 7 
Hurl. & N. 937; Holmes v. Clarke, 31 Law J. 
Exch. 356,—sometimes referred to as sustaining 
the view that a right of action accrues to the in-. 
jured workman from a violation of a statutory 
duty on the part of the employer to fence danger- 
ous machinery, but does not decide that point. 
Lord Chief Justice Cockburn doubted whether 
the liability of the defendant in that case arose 
under the factory acts (St. 7 & 8 Vict., c. 15, and 
19 & 20 Vict., c. 38), requiring machinery to be 
fenced, owing to the plaintiff being an adult, and 
Byles, J., expressly said, ‘“*I do not rest the right 
of the plaintiff to recover on the statutable obliga- 
tion of the master to fence the machinery,”’ etc. 
The facts were that the plaintiff was emp)joyed by 
the defendant to oil dangerous machinery. At 
the time he entered upon the service the ma- 
chinery was fenced, but the fencing became 
broken. The plaintiff complained of the danger- 
ous state of the machinery, and was promised 
thatthe fencing should be restored. The plain- 
tiff, continuing in the service on the faith of that 
promise, was injured without negligence on his 
part. The judgment of the exchequer chamber 
that the defendant was liable for the injury was 
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affirmed‘on the ground that the defendant, in- 
dependently of any statutory duty, was negligent 
in not repairing the fencing of the machinery, and 
that the plaintiff had a right to rely on the 
promise to repair and continue in the service, 
exercising due care. Thomas vy. Quartermaine, 
18 Q. B. Div. 685, was brought upon the employ- 
ers’ liability act of 1880. Section 1 of that act 
provided that: ‘*Where, after the commence- 
ment of this act, personal injury is caused to a 
workman: (1) By reason of any defect in the 
condition of the ways, works, machinery, or plant 
connected with or used in the business of the 
employer,’’ and in four specified instances by 
reason of negligence of others in the employer's 
service, ‘tthe workman * * * ghall have the 
same right of compensation and remedies against 
the employer as if the workman had not been a 
workman of, nor in the service of, the employer, 
nor engaged in his work.”’ Inthat case the de- 
fendant was the owner ofa brewery in which was 
a vat full of scalding liquid, round which there 
was a rim 16 inches high, and near it a boiling 
vat. The plaintiff attempted to pull a board from 
under the latter, which came out more easily 
than he expected, so that he fell back into the 
scalding fluid and was injured. It was held by 
Bowen and Fry, L. JJ. (Lord Esher, M. R. dis- 
senting), that the defense arising from the 
maxim, *‘Volenti non jit injuria,” had not been 
affected by the employers’ liability act, and ap- 
plied to the circumstances of that case; that there 
was therefore no evidence of negligence arising 
from a breach of duty on the part of the defend- 
ant toward the plaintiff; and that the plaintiff 
was not entitled to recover. It will be noticed that 
the act imposed no specific obligation on the 
employer to fence or guard machinery, and that 
its declared object was to place a workman in- 
jured by reason of any defect in the ways, works, 
machinery, or plant connected with or used in 
the business of the employer in the same position 
as a stranger lawfully on the property by the in- 
vitation of the occupier. ‘The difference between 
an action arising upon this act and one founded 
upon the violation of a particular and definite 
duty imposed by statute is repeatedly recognized 
in the opinions of Bowen and Fry, L. JJ. For 
instance, it is said by the former: ‘‘It is, no doubt, 
true that the knowledge on the part of the injured 
person which will prevent him from alleging 
negligence against the occupier must be a know- 
ledge under such circumstances as lead neces- 
sarily to the conclusion that the whole risk was 
voluntarily incurred. The maxim, be it observed, 
is not, ‘Scienti non fit injuria, but ‘Volenti.’ It is 
plain that mere knowledge may not be a con- 
clusive defense. There may be a perception of 
the existence of the danger without comprehen- 
sion of the risk, as where the workman is of im- 
perfect intelligence, or, though he knows the 
danger, remains imperfectly informed as to its 
nature and extent. There may, again, be con- 
current facts which justify the inquiry whether 





the risk, though known, was really encountered 
voluntarily. The injured person may have had 
a statutory right to protection, as where an act 
of parliament requires machinery to be fenced.’’ 
And Fry, L. J., refers to the same important 
distinction when he says: ‘Knowledge is not of 
itself conclusive of the voluntary character of the 
plaintiff's actions. There are cases in which the 
duty of the master exists independently of the 
servant’s knowledge, as where there is astatutory 
duty to fence machinery.” Britton v. Cotton Co., 
L. R. 7 Exch. 130, was decided upon this state of 
facts: B., aged 22, was employed by the de- 
fendants, the owners of a ‘‘factory,’’ within the 
meaning of 7 & 8 Vict., ¢. 15, to grease the bear- 
ings between the fly and spur wheels of a steam 
engine in their engine house. In order to do the 
work, he had to stand on a wall 2 feet 3 inches 
thick, in a cavity made for the purpose; the fly 
wheel being on his left hand, revolving in a 
‘‘wheel race”’ in the engine house, and the spur 
wheel on his right hand, revolving in another 
roomin the factory. The two wheels revolved 
in parallel planes, the distance between them be- 
ing 2 feet 10 inches. There was no fence along 
the wall edge of the wheel race on which B was 
placed to do his work; and the fly wheel (near to 
which, however, children or young persons were 
not liable to pass or be employed) was unfenced. 
At the time of the accident, B had been at 
work for five days. On the sixth morning he was 
caught by the fly wheel, whirled into the air, and 
killed. At the trial of an action by his widow and 
administratrix for pecuniary loss sustained by his 
death, the jury found that he had not been guilty 
of contributory negligence, either in undertaking 
the employment, or whilst engaged upon it, and 
returned a verdict for the plaintiff. Ona rule to 
set it aside, pursuant to leave, on the ground that 
there was no statutory duty to fence the place in 
question, and that the deceased had voluntarily 
encountered the risk incidental to his employ- 
ment, it was held: First, that the defendants were 
bound, under 7 and 8 Vict., ch. 15, § 21, to fence 
the place where B had to stand, it being near the 
edge of a wheel race not otherwise secured; and, 
secondly, that the dangerous character of the em- 
ployment was not so obvious that he must neces- 
sarily be taken to have known it; that circum- 
stance alone was not enough to constitute him a 
‘‘volunteer,’’ in such a sense as to exonerate the 
defendants from liability for the consequences of 
their breach of their statutory duty. In the course 
of his opinion, Bramwell, B., says: ‘But now 
we come to the great difficulty in the case. Does 
the maxim, ‘Volenti non jit injuria,’ apply? I 
think not. True, Britton was in one sense volens. 
He need not have gone where he did. But he 
must not only be a volunteer in the sense that he 
went there when he might have stopped away, 
but it must clearly appear that he went volun- 
tarily with a full knowledge and understanding 
of the risk. It is suggested he must have 
known it. Idoubtit. ‘The jury have found him 
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not guilty of contributory negligence either in 
going or being there, and I cannot say they were 
wrong. I do not myself see that the place was 
necessarily dangerous. At-any rate, the deceased 
may well have thought it was not. Indeed, the 
accident seems to have resulted, not from the nec- 
essarily dangerous character of the place, but 
from some misfortune which might have hap- 
pened anywhere. It is further contended that at 
any rate the deceased knew the danger as well as 
his employers. That may be doubtful in fact, for 
he seems not to have been a skilled workman, but 
a coal trimmer. Assuming, however, that he did 
share his employer’s knowledge, it must be re- 
membered that the liaBility of the defendants 
here is not at common law, but by statute. They 
are in default to begin with, and the mere circum- 
stance that the deceased entered on a dangerous 
employment does not exonerate them, unless he 
knew the nature of the risk to which in conse- 
quence of that default he was exposed.”’’ In Bad- 
deley v. Earl Granville, 19 Q. B. Div. 425, the 
same principle is affirmed even more positively 
than in the cases already mentioned. 
said by Wills, J., that: ‘*An obligation imposed 
by statute ought to be capable of enforcement 
with respect to all future dealings between parties 
affected by it. As to the result of past breaches 
of obligation, people may come to what agree- 
ments they like; but, as to future breaches of it, 
there ought to be no encouragement given to the 
making of an agreement between A and B that B 
shall be at liberty to break the law which has 
been passed for the protection of A. Such an 
agreement might be illegal, though I do not hold, 
as a matter of law, that it would be so. But it 
seems to me that if the supposed agreement be- 
tween the deceased and the defendant, in conse- 
quence of which the principle of ‘Volenti non jit 
injuria,’ is soughtto be applied, comes to this: 
that the master employs the servant on the terms 
that the latter shall waive the breach by the mas- 
ter of an obligation imposed on him by statute, 
and shall connive at his disregard of the statutory 
obligation imposed on him for the benefit of 
others as well as of himself,—such an agreement 
would be in violation of public policy, and ought 
not to be listened to. On that ground there is 
much to be said in favor of the opinion expressed 
in the court of appeals, that, where there has 
been a breach by a defendant of a statutory obli- 
gation, the maxim, *‘ Volenti non jit injuria,’ has no 
application.’’ See, also, Groves v. Lord Wim- 
borne (1898),2 Q. B. 402, 67 Law J., Q. B. 862; 
Smith v. Baker (1891), App. Cas. 325. 

From these and other cases of similar import in 
the English courts the following rules have been 
deduced: ‘Where a statute of a public character 
prescribes in regard to a class of persons the per- 
formance of certain acts as reasonable precautions 
for the health or safety of a class of persons hav- 
ing to do with them, the neglect 6f such a statu- 
tory precaution gives a right of action to any per- 
son within the scope of the intended benefit who 


It is there- 





by reason of the neglect suffers damage of the 
kind intended to be provided against.” ‘*The 
maxim, ‘ Volenti non jit injuria,’ is not applicable 
in cases where the injury arises from the breach 
of a statutory duty.” ‘‘Mere knowledge on the 
part of the servant that the plant employed was 
defective and dangerous will not necessarily be 
construed as amounting to a voluntary undertak- 
ing of a particular risk.”’ 19 Eng. Ruling Cas. 42; 
17 Eng. Ruling Cas. 212. Many American courts 
have expressed similar views. Coal Co. v. Taylor 
81 Ill. 590; Catlett v. Young, 143 Ill. 74, 32 N. E. 
Rep. 447; Durant v. Mining Co., 97 Mo. 62, 10 S. 
W. Rep. 484; Simpson v. Rubber Co., 80 Hun, 415, 
30 N. Y. Supp. 339; Narramore y. Railroad Co., 
37 C. C. A. 499, 96 Fed. Rep. 298, 48 L. R. A. 68; 
Laudgraf v. Kuh (Ill.), 59 N. E. Rep. 501; Coal 
Co. v. Abbott, 181 Ill. 495, 55 N. E. Rep. 131; Coal 
Co. v. Rowatt (Ill.), 63 N. E. Rep. 649. The 
same doctrine has been recognized in this state. 
Chair Co. v. Feulner (Ind. App.), 63 N. E. Rep. 
239; Coal Co. v. Polland, 158 Ind. —, 62 N. E. 
Rep. 492. In the case last cited itis said: “A 
detinite standard (of care) was fixed by the legis- 
lature. It is the duty of the employer to use the 
very means named in the statute. He is not at 
liberty to adopt others, though in his opinion 
they are more efficacious than those prescribed by 
the lawmakers. How, then, can there be any 
lawful basis for an agreement, implied or express, 
that the employer shall violate the law, and that 
the employee shall be remediless?*’ The case of 
Knisley v. Pratt, 148 N. Y. 372, 42 N. E. Rep. 986, 
32 L. R. A. 367, is directly in conflict with the 
rules established by the English cases, and 
adopted by the courts of this country in illinois, 
Missouri, Ohio, and Indiana. The court say: ‘‘We 
are of the opinion that there is no reason, in prin- 
ciple or authority, why an employee should not be 
allowed to assume the obvious risks of the busi- 
ness as well under the factory act as otherwise. 
There is no rule of public policy which prevents 
an employee from deciding whether, in view of in- 
creased wages, the difficulties of obtaining em- 
ployment, or other sufficient reasons, it may not 
be wise and prudent to accept employment sub- 
ject to the rule of obvious risks. The statute does, 
indeed, contemplate the protection of a certain 
class of laborers, but it does not deprive them of 
their free agency and the right to manage their 
own affairs.*’ In the earlier case of Willy v. Mul- 
ledy, 78 N. Y. 310, 34 Am. Rep. 536, the court 
held that the discovery by tenants that the land- 
lord had violated his statutory duty to provide 
fire escapes did not absolve the defendant; that 
the tenants, after making the discovery, were not 
bonnd at once to leave the house and go into the 
street. ‘‘They had a reasonable time to look for 
and move into other apartments, and by remain- 
ing for such reasonable time they waived nothing.” 
In Huda vy. Glucose Co., 154 N. Y. 474, 48 N. E, 
Rep. 897, 40 L. R. A. 411 (page 482, 154 N. Y., 
and page 899, 48 N. E. Rep. 40 L. R. A. 411), it 
was said by the court (Gray, J., delivering the 
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opinion): ,“‘Of course, it is not to be understood 
from what has been said that it necessarily fol- 
lows that employees would assume such risks con- 
nected with the management of the business as 
would result from a violation by the employer of 
the statute, in a neglect to provide fire escapes. 
That presents a different question.’’ In the pres- 
ent case the risk existed at the time the appellant 
entered the employment. Whatever it was,— 
whether great or slight, obvious or otherwise,— 
it resulted from the failure of the employer to 
properly guard the saw. But we cannot say, as a 
matter of law, that the use of the saw without a 
guard appeared to the appellant to be necessarily 
dangerous. The position of the saw and the man- 
ner in which it was to be used may have seemed 
reasonably safe. There is nothing in the com- 
plaint to show that the appellant had any cause 
to think the saw dangerous. The complaint does 
not allege that the appellant had no knowledge 
of the fact that the saw was not guarded, or that 
he did not see and comprehend such danger as 
arose from its condition; and, in an action upon 
section 9 of this statute, this averment was not 
necessary. Notwithstanding the violation of the 
statute by the employer, it would be the duty of 
the employee to exercise reasonable care in the use 
of the unguarded saw; and if his own negligence 
contributed to the accident, he could not recover. 

Many important questions may arise under the 
act of March 2, 1899, generally known as the 
*‘Factory Act,’? and we do not wish to be under- 
stood as anticipating or deciding them. What we 
decide is that the complaint in this case, for a sup- 


posed injury arising under section 9 of that act,’ 


is sufficient, without an averment that the plain- 
tiff had no knowledge of the unguarded condition 
of the saw, and the dangers resulting therefrom. 

Judgment reversed, with instruetions to the 
court to overrule the demurrer to the complaint 
and for further proceedings in conformity to this 
opinion. 


Nore.—Application ofthe Maxim “ Volenti non fit 
Injuria” as a Defense to an Action Against a Master 
Sor Injuries Occasioned by His Disregard of a Statu- 
tory Duty.—The principal case discusses the ques- 
tions stated as the subject of this note from the stand- 
point of the English authorities and unequivocally 
assumes the liberal attitude adopted by those courts. 
Not all the courts of this country, however, have been 
so quick to accept the reasoning of the English judges. 
Thus, a very important authority, directly controvert- 
ing the position taken by these cases, is that of 
0’ Maley vy. South Boston Gaslight Co., 158 Mass. 135, 
47 L. R. A. 161. In this case a servant was injured by 
falling from a run along which he was employed to 
wheel coal, and which was without guards to pre- 
vent his falling off and being injured. The plaintiff 
relied on a statute making the employer liable for 
injuries to servants from defects in the ways, works 
or machinery which arise from, or have not been dis- 
covered or remedied owing to,jthe negligence of the 
employer. The defendant relied on the maxim, 
volenti non fit wnjuria, which defense the su- 
preme eourt sustained as applicable to such a state of 
facts. The court said: “The proceeding under this 


statute necessarily involves the question whether there 
was negligence in not having the ways, works and 
machinery in better condition. The negligence re- 
ferred to is the neglect of a duty owed to the plaintiff. 
The statute does not attempt to take away 
the right of the parties to make such con- 
tracts as they choose which will establish their 
respective rights and duties. It would be an un- 
warranted construction of the statute which would 
tend to defeat its object, to hold that laborers 
are no longer permitted to contract to take the risk of 
working where there are peculiar dangers from the 
arrangement of the plans, and from the kind or quality 
of the machinery used. We have! no doubt, that one 
may expressly contract to take the obvious risks of 
danger from inferior or defective machinery as well 
since the enactment of this statute as before. If he 
does so, his employer owes him no duty in respect to 
such risks; and if he is hurt from a cause included in 
the contract, the defect is not within the terms of the 
statute, the maxim volenti non jit injuria applies, and 
he cannot recover.” 

The English cases are reviewed with sufficient ex- 
haustiveness in the court’s opinion in the principal 
ease. These cases go to the extent of declaring that 
the maxim has absolutely no application where the in- 
jury arises from a direct breach of a statutory obliga- 
tion. Baddeley v. Granville, L. R. 19 Q. B. Div. 423. 
In nearly all these cases the negligence complained of 
was in failing to guard dangerous machinery as re- 
quired by statute. Strange to say, however, the maxim 
has been held not applicable in cases involving the vio- 
lation of employer’s liability act. The rationale of the 
English authorities is that there ought to be no en- 
couragement given to the making of an agreement be- 
tween two persons that one of them shall be at lib- 
erty to break the law which has been passed for the 
protection of the other. 

In New York, the leading case — Kinsley v. Pratt, 
148 N. Y. 372,42 N. E. Rep. 986 — adopts the Massa- 
chusetts’ doctrine and holds virtually that a servant 
may waive his master’s disregard of a statute passed 
for his benefit, by showing a willingness to accept the 
risk after being made aware of the danger. But the 
leading case in Illinois — Coal ‘Co. v. Abbott, 181 Il. 
495, 55 N. E. Rep. 131,— answers this argument as fol- 
lows: ‘‘Where an owner, operator, or manager so con- 
structs or equips his mine that he knowingly operates 
it without comforming to the provisions of the statute 
{to guard a mining shaft] be wilfully disregards its 
provisions, and wilfully disregards the safety of miners 
employed therein. Where such owner, operator 
or manager wilfully disregards a duty enjoined on 
him by legislation of this character and places in dan- 
ger the life and limbs of those employed therein, he 
cannot say that, because one enters a mine as a miner 
with knowledge that the owner has failed to comply 
with his duty he is guilty of contributory negligence.” 
This case was approved in the very recent case of 
Spring Valley Coal Co. v. Rowatt (Ill. 1902), 63 N. E. 
Rep. 649. So also,in Missouri: Durrant v. Mining 
Co., 97 Mo. 62, and in the federal courts: Narramore 
vy. Railroad Co., 96 Fed. Rep. 298. 
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1. APPEAL AND ERROR—Competency of Siemainealiag. 
ception to competency of witness, made by exception 
to deposition, may be passed upon for the first time on 
appeal.—Taylor v. McDonald, Va., 41S E. Rep. 946. 

2. APPEAL AND ERROR—Failure to Save Exception.— 
Where the record does not show that objection to the 
appointment of atrustee was taken at the time, or ex- 
ception saved by a term Dill, it could not be saved in 
the final bill, signed at a subsequent term.—United 
States Casualty Co. v. Kacer, Mo., 69 S. W. Rep. 370. 

8. APPEAL AND ERROR — Insufticient Assignments.— 
When assignments of error refer to different subjects 
but are not briefed separately, and no propositions of 
law or fact are made thereunder, they will not be con- 
sidered.—Wells v. Houston, Tex., 69S. W. Rep. 153. 








4. APPEAL AND ERROR—Trial by Judge.—Where a case 
had been submitted to the court without a jury, and he 
renders judgment and files a written opinion, error can- 
not be assigned on the reasons of the opinion.—Griffith 
v. Finger & Shelley Mfg. Co., Ga., 41 8. E. Rep. 993. 


5. ARMY AND NaAvy—Courts-Martial. — Consent can 
confer no jurisdiction on a court-martial composed en- 
tirely of officers af the regular army, in direct violation 
ofthe seventy-seventh article of war.—McClanghry v. 
U. 8. 8. C., 22 Sup.. Ct. Rep. 786. 

6. ASSAULT AND BATTERY—Assault on Child.—Where a 
mother authorizes another in her presence to chastise 
her child, if he do so in a proper manner, he is not guilty 
of an assault.—Harris v. State, Ga., 41 8. E. Rep. 983. 

7. ASSAULT AND BATTERY— Assault on Wife.—A hus- 
band is not justified in striking his wife, either by way 
of chastisement or in resentment of a past injury.—Law- 
son v. State, Ga , 41 8. E. Rep. 993. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS— Estoppel 
—Creditors who have assented to a composition agree- 
ment by which lands previously conveyed by the debtor 
by a general assignment are to be held in trust by the 
assignee to secure the notes given to. all the creditors 
are estopped to deny such trust.—Memphis Sav. Bank 
v. Houchens, U. 8S. C. C. of App., Eigth Circuit, 115 Fed. 
Rep. 96. F 

9. ATTACHMENT — Wrongful Discharge of Servant.— 
Where a servant is wrongfully discharged, he is entitled 
to an attachment against the property of his nonresi- 
dent employer.—Cohen v. Walker, 77 N. Y. Supp. 105. 

10. BAIL—Recognizance in Advance of Arrest.—Where 
arecognizance for the appearance of one accused of 
crime was signed by the sureties before the arrest of 
the principal, and the next day certified to by the jus-* 
tice, the instrument was void.—Clute v. Ionia Circuit 
Judge, Mich., 91 N. W. Rep. 159. 

11. BANKRUPTCY—Action by Trustee. — A trustee in 
bankruptcy, seeking by a proceeding at law to enforce 
the title of the bankrupt to personal property will be 
subject to all legal and equitable claims of others to the 
property which exist against the bankrupt and which 
are not in fraud of the bankruptcy law or the rights of 
general creditors.—Duplan Silk Co. v. Spencer, U.S. C. 
C. of App., Third Circuit, 115 Fed. Rep. 689. 

12. BANKRUPTCY—Creditor’s Right to Oppose Adjudi- 
cation —A creditor cannot intervene to oppose an ad- 
judication under an ordinary voluntary petition in 
bankruptcy by setting up that the petitioner is not in- 
solvent.—IJn re Carleton, U. 8. D. C., First Circuit, 115 
Fed. Rep. 246. 

13. BANKRUPTCY—Debt Contracted in Fraud.—Private 
banker, knowing himself insolvent, accepting trust 
money which he cannot repay, held guilty of frand, and 
not relieved by discharge in bankruptcy.—Predmore v. 
Torrey, 77 N. Y. Supp. 86. 


14. BANKRUPTCY—Demurrable Petition.—A petition al- 
leging payments to a creditor while insolvent as an act 
of bankruptcy is demurrable, unless it further avers 
that such payments were made with intent to prefer 
such creditor over the other creditors of the defendant. 
In re Ewing, U.S. C. C. of App., Second Circuit, 115 Fed- 
Rep. 707. 

15. BANKRUPTCY—Discharge.—A bankrupt, shown to 
have paid alleged debts to relatives after his insolvency, 
which were not disclosed ina statement made shortly 
before for the purpose of obtaining credit, will be 
denied a discharge, unless he makes a satisfactory ex- 
planation and shows that the transactions were clearly 
entered on his books.—Jn re Greenberg, U. 8. D. C., D. 
Conn., 114 Fed. Rep. 773. 

16. BANKRUPTCY—Homestead Exemption.—The home- 
stead exemption will not be allowed, where the home- 
stead waiver creditors, and not the bankrupt’s family, 
will secure the benefit thereof.—Jn re Garner, U. 8. D. 
C., W. D. Va., 115 Fed. Rep. 200. 

17. BANKRUPTCY — Involuntary Passvedtode.' — Aver- 
ments in a petition in involuntary bankruptcy intended 
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to show that the indebtedness of defendant to one of 
the petitioners was fraudulently contracted are imper- 
tinent, and on motion therefor should be stricken out.— 
In re Ewing, U.S. C. C. of App., Second Circuit, 115 Fed, 
Rep. 707. 

18. BANKRUPTCY—Jurisdiction .— A chattel mortgage 
creditor of a bankrupt, who asks an extension of time 
to answer a petition by other creditors and the trustee 
attacking the validity of his mortgage, and thereafter 
answers and asks affirmative relief on his mortgage, 
thereby consents to the jurisdiction of the court, and 
cannot thereafter object to such jurisdiction.—Jn re 
Durham, U. 8. D. C., D. Md., 114 Fed. Rep. 750. 

19. BANKRUPUCY—Note of Third Party.—A note ofa 
third person received by a creditor from his debtor as 
part of a secret preference in a composition must be 
charged to him at its face value, where it was at the 
time taken and credited at such value.—Jn re Chaplin, 
U. 8. D. C.. D. Mass., 115 Fed. Rep. 162. 


20. BANKRUPTCY—Preference.— Under Bankr. Act §§ 
57g, 60a-60c, a creditor, who has received an innocent 
preference and given subsequent credits without secur- 
ity for property which has become a part of the bank- 
rupt estate, is required to return only the excess, if any, 
of such preference over such credits, as a condition 
precedent to proving his claim.—Gans v. Ellison, U. 8, 
Cc. C. of App., Third Circuit, 114 Fed. Rep 734. 


21 BANKRUPTCY—Preferences.—Creditor, though put- 
ting more money into the bankrupt’s estate than he took 
out,held to have received a preference,which would have 
to be surrendered before he could prove the balance of 
his claim. Bankr. Act. §§ 57g, 60a.—Jn re Colton Export 
& Import Co, U.S. D.C.,8. D. N. Y., 115 Fed. 158, 


22. BANKRUPTCY—Preference.—The transfer by a mer- 
chant by notes and accounts as collateral to secure the 
repayment of a present loan does not create a prefer- 
ence within the scope of the bankrupt act.—Young v. 
Upson, U 8.C.C.,S. D. N. Y., 115 Fed. Rep. 192. 

23. BANKRUPTCY—Property Passing to Trustee.—Build- 
ing materials delivered by a contractor on the premises 
of an owner for use in the construction of a building 
thereon held to be in the possession of the owner as 
security for advances made, so far as to render his lien 
thereon valid under the statute of frauds, although not 
recorded, and to prevent the property from passing to 
the contractor’s trustee in bankruptcy.—Duplan Silk 
Co. v Spencer, U. 8S. C. C. of App., Third Circuit, 115 
Fed. Rep. 689. 

24. BANKRUPTCY—Property Passing to Trustee.—W here 
a depositor in a bank made an assignment for creditors 
before his notes held by the bank matured, and was ad- 
judged a bankrupt in proceedings instituted after the 
notes matured, the title to his deposit passed to his 
trustee.—Pearsall v. Nassau Nat. Bank, 77 N. Y. Supp 
11. . 

25. BANKRUPTCY—Refusing Discharge.—An insolvent 
retail merchant, who, immediately on receipt of goods, 
sells them at wholesale, and turns the larger part of the 
proceeds over to a friend, and fails to enter the check 
on his check book, should be refused a discharge in 
bankruptcy for concealment of assets.—Jn re Holstein, 
U.S8.D C.,D. Conn., 114 Fed. Rep. 794. 


26. BANKRUPTCY—Suit Against Indorser.—An accom- 
modation indorser of a note, when sued on his indorse- 
ment, cannot avail himself of a breach of a warranty by 
plaintiff with respect to the property for which it was 
given.—Veriscope Co. v. Brady, 77 N. Y. Supp. 159. 

27. BANKRUPTCY—Title Vesting in Trustee. — Under 
Bankr. Act, § 70, where goods were sold to the bankrupt 
on credit,and understanding that the title to such as 
shouid not be sold by him should remain in the vendor 
until payment of the purchase price, the title thereto 
vests in the trustee.—Jn re Garcewich, U. 8. C. C. of 
App., Second Circuit, 115 Fed Rep. 87. 

28. BANKS AND BANKING—Guaranty of Notes of Third 
Parties.—A guaranty by a loan and trust company ofa 
note given by one third party to another, and not nego- 
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tiated by it, is ultra vires as to a company organized un- 
der Comp. Laws Kan., 1885, p. 210, c. 23.—Ward v. Joslin, 
U.S. S. C., 22 Sup. Ct. Rep. 807. 

29. BILLS AND NOTES—Foreclosure of Mortgage.—In 
an action to foreclose a mortgage, evidence of a partial 
payment which was not pleaded was inadmissible.— 
Eastham Vv. Patty, Tex., 69S. W. Rep. 224 

380. BILLS AND NOTES—Illegal Sale.—Where the pur- 
chaser of beer in violation of law gives an order on a 
debtor in payment thereof, the latter cannot set up the 
illegality of the sale as a defense to an action against 
him thereon.—Sheary v. O’Brien, 77 N. Y. Supp. 878. 


31. BOUNDARIES—Death of Party.— A stipulation to 
settle the controversy in an action, signed by the attor- 
neys after the plaintiff's death, considered, and held, 
that they were acting as authorized agents of the sole 
heir and devisee of the deceased plaintiff, who was en- 
titled to be substituted in the action, and that he was 
bound thereby,—Hopper v. Hickman, Mo., 69 8S. W. Rep. 
297. 

32, BRIDGES—Liabillty of Ofty and Railroad.—Under 
Sayles’ Ann Civ. St. 1897, arts. 4426, 4438, railroad com- 
pany held not relieved from liability to travelers in- 
jured by defective approach to bridge in city street on 
right of way by contract with city.—Gulf,C. &S. F. Ry. 
Co. v. Sandifer, Tex., 69 S. W. Rep. 461. 


33. CARRIERS—Bill of Lading.—A bill of lading is both 
a receipt and a contract of carriage, and as a receipt it 
is open to explanation.—Cunard 8. 8. Co. v. Kelley, U. 
S. C. C. of App., First Circuit, 115 Fed. Rep. 678. 


34. CARRIERS—Concurrent Negligence —Where a pas- 
senger jumped from a moving train and slipped ona 
greasy platform, he could not recover if his negligence 
directly contributed to the injury, though it was only 
slight —Newcomb v. New York Cent. &H. R. R. Co,, 
Mo., 69 8S. W. Rep. 348. 


35. CARRIERS — Injury to Passenger. — The mere fact 
that a street car passenger is injured by another pas- 
senger being thrown against her held insufticient to 
justify a recovery from the company. — Merrill v. 
Metropolitan St. Ry. Co., 77 N. Y. Supp. 122. 

36. CARRIERS — Liability for Damage on Connecting 
Lines. — A railway company, contracting to ship cattle 
over its own and a connecting line to a certain point, 
was liable for injury occurring on the connecting line.— 
Texas & P. Ry. Co. v. McCarty, Tex., 69S. W. Rep. 229. 


37. CARRIERS — Punitive Damages. — Where acon- 
ductor is rude and insulting toward a passenger, the 
company is liable for punitive damages, — Kibler v. 
Southern Ry., 8. Car., 41S. E. Rep. 977. 


38. CARRIERS — Separate Charges for Terminal Ser- 
vices.—Railrovuad companies may make a distinct charge 
for carriage from the point of shipment of live stock to 
Chicago, and a separate terminal charge for delivery to 
the Union Stock Yards. — Interstate Commerce Com- 
mission v. Chicago, B. & Q. R Co.,U.8.C , 22 Supp. 
Ct. Rep. 824. 

39. CEMETERIES — Reversion. — The proximity of land 
to a graveyard is not an element enhancing the value 
of such land, so as to prevent the land reverting to the 
original owners or its abandonment for burial pur- 
poses.—Kansas City v. Scarritt, Mo., 698. W. Rep 283. 

40. CHATTEL MORTGAGES — Sufticiency of Vescription. 
—A series of chattel mortgages, executed as a part of a 
continuous transaction, covering goods a part of which 
were to be aequired after the first mortgage was given, 
but all of which had been acquired at the date of the 
last mortgage, held not invalid, for insufficiency of de- 
scription, under the Maryland statute.—Jn re Durham, 
U.8s.D.C,D Md, 114 Fed. Rep. 750. 

41. COLLEGES AND UNIVERSITIES — Expulsion of 
Student. — A student who has paid his tuition fee for 
the whole term cannot be expelled for lying to the dean 
of the faculty, without a trial and opportunity to be 
heard. — Goldstein v. New York University, 77N. Y. 
Supp. 80. 
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42. COLLISION—Navigation in Fog.—Evidence held to 
show two steamships to be equally in fault for a collis- 
ion in a fog while on crossing courses, because of the 
violation by each of the rules as to speed and requiring 
them to stop on hearing the other’s fog signals. — The 
El Monte, U. 8. D. C., 8. D. N. Y., 114 Fed. Rep. 796. 

43. COMMERCE — State Statutes.—State statutes giving 
liens for repairs and supplies furnished to a ship can- 
not be classed as laws imposing burdens on interstate 
or foreign commerce, although applied to foreign 
ships. — The Robert Dollar, U.S. D.C., D. Wash., 115 
Fed. Rep. 218. 

44. CONSPIRACY — Responsibility for Each Other’s 
Acts.— The rule that any act in pursuance of the con- 
spiracy by one conspirator is the act of all, held subject 
to the qualification that each is responsible for the acts 
of the other only so far as they are necessarily done in 
furtherance of the conspiracy.—Handley Vv. State, Ga., 
41S. E. Rep. 992. 

45. CONSPIRACY — Several Liability. — Where persons 
join in a conspiracy to injure thé business of another, 
each conspirator is liable severally, and need not be 
joined in an action for damages.—Rourke v. Elk Drug 
Co., 77 N. Y. Supp. 373. 

46. CONSTITUTIONAL LAW—Criminal Court of Atlanta.— 
Act Sept. 6, 1891, estaMlishing the criminal court of 
Atlanta, is not unconstitutional because providing for 
juries of five. — Welborne vy. Donaldson, Ga., 418. E. 
Rep. 999. 

47. CONSTITUTIONAL LAW — Outside Attendants cf City 

, Schools. — Acts 1899, c. 59, permitting children outside 
the limits of a city to attend its schools held not con- 
trary to Const., art 11, § 8, forbidding class legislation.— 
Edmondson vy. Board of Education, Tenn., 69 8. W. Rep. 
274. 

48. CONSTITUTIONAL LAW—Telephone Companies.—A 
city, having granted a telephone company right to use 
its streets, cannot, after it has so occupied them, im- 
pose a new condition that it pay for such use. — Sunset 
Telephone & Telegraph Co. v. City of Medford, U.S. C. 
C., D. Oreg., 115 Fed. Rep. 202. 


49. CONTRACTS — Allowance for Extra Work. — A con- 
tractor who has been required to furnish materials and 
do work not within his contract is entitled to recover, 
in addition to the actual cost to him of such materials 
and work, a reasonable sum as profit. — Venable Const. 
Co. v. United States, U. 8. C. C., N. D. Ga., 114 Fed. Rep. 
763. 

50. CONTRACT — Election of Remedies for Breach. — A 
party injured by the repudiation of a contract by the 
other party thereto may treat the contract as at an end, 
and sue for profits he would have realized —Vickers v. 
Electrozone Commercial Co., N. J., 52 Atl. Rep. 467. 


51. CONTRACTS — Fraud.—A building association held 
guilty of fraud attempted in enforcement of a mort- 
gage.—Home Say. Ass’n v. Noblesville Monthly Meeting 
of Friends Church, Ind _ , 64 N. E. Rep. 178. 

52. CONTRACTS—Restraint of Trade.—A contract not to 
compete with plaintiff in business in the United States 
for six years considered, and held to be in restraint of 
trade, and not enforceable by injunction.—Mallinckrodt 
Chemical Works v. Nemnich, Mo., 69 8. W. Rep. 355. 

53. COPYRIGHTS—False Notice.—Rev. St. U. S., § 4963,as 
amended by Act March 2, 1897, imposing penalty for 
issuing or selling books bearing false notice of copy - 
right, held not to appty to sale of books imported to 
United States prior to its passage, though sold therein 
afterwards. — McLoughlin v. Raphael Tuck & Sons Co., 
U. 8. C. C. of App., Second Circuit, 115 Fed. Rep. 85. 

54. CORPORATIONS — Acts Ultra Vires. — Judgment 
against a corporation held not conclusive on a stock- 
holder, so as to prevent his showing that he was not 
liable because the corporate obligation was’ ultra vires.— 
Ward v. Joslin, U. 8. S. C., 22 Supp. Ct. Rep. 807. 

55. CORPORATIONS — Liability of Stockholder. — The 
statutory liability of stockholders for more than the 
amount of their stock is not in the nature of a penalty, 








nor does it create an asset of the corporation; but it is 
in legal effect a contract of the stockholder with the 
creditors to answer for the debts of the corporation in 
proportion to the stock owned. — Pfaff v. Gruen, Mo., 69 
S. W. Rep. 405. 

56. CORPORATIONS — Sale of Mining Ground. — A state 
may require the consent of the stockholders of a min- 
ing corporation as a prerequisite to the sale or incum- 
brance of the ground owned by the corporation in the 
state. — Williams v. Gaylord, U. S. S. C., 22 Supp. Ct. 
Rep. 798. 

57. CORPORATIONS—Right to Vote for Dissolution. —A 
stockholder in a corporation has the right to vote for 
its dissolution, even though he is influenced to that 
course by awish to terminate a contract beneficial to 
the corporation, but onerous to himself.—Windmuller 
v. Standard Distilling & Distributing Co., U.S.C. C., 8. 
D.N. Y., 116 Fed Rep. 748. 

58. CORPORATIONS — Stockholder’s Liability. — Debt is 
the proper form of action, where it is sought to hold a 
local stockholder in a foreign corporation liable to the 
corporation’s debts, pursuant to statutory and consti- 
tutional provisions of the foreign state.—Love v. Pusey 
& Jones Co., Del., 52 Atl. Rep. 542. 


59. CosTs—Action Against Executor. — Where, in an 
action against an executor on a claim against the 
estate, costs are improperly awarded to plaintiff, and 
an appeal is necessary to correct the judgment, costs 
should be awarded the executor.—Darde vy. Conklin, 77 
N. Y. Supp. 39. 

60. CoTTS — Payment of Costs. — Party summoning 
witnesses, who paid their fees in part, must tax amount 
so paid as disbursements. — Mitchell v. Barrs, S. Car., 41 
S. E. Rep. 962. 

61. COUNTIES—Purchase of Bridges.—Where the com- 
missioners of a county purchase bridges which they 
cannot pay for, because they had notcomplied with the 
law, the vendor or his assignee may maintain an action 
for leave to remove the bridges. — Lee v. Board of 
Com’rs of Monroe County, U. 8. C. C. of App., Sixth Cir- 
cuit, 114 Fed. Rep. 744. 

62. CouRTs — State Decisions Concluding Federal 
Court. — The federal courts are concluded by the decis- 
ion of the supreme court of California as to the manner 
of ratification of the sale of mining land of a corpora- 
tion under Act Cal. April 30, 1880.—Williams v. Gaylord, 
U.S. 8. C., 22 Supp. Ct. Rep. 798. 

63. CRIMINAL EVIDENCE — Letters Written in Jail.— 
Letters written in jail by a person under custody, and 
delivered without the legal warning required by statute 
being given, are inadmissible in a criminal prosecution 
against such person. — McColloh v. State, Tex., 69 S. W. 
Rep. 141. 

64. CRIMINAL TRIAL—Demand for Trial.—Though a 
person has made demand for a trial at the regular term, 
he is not entitled to be discharged,under Pen.Code,§ 95s, 
because the stute failed to try him at a special term 
held after the demand. — Stripland vy. State, Ga., 41 S. E. 
Rep. 987. e 

65. CRIMINAL TRIAL — Remarks Prejudicing Jurors.— 
The prejudicial 2ffect of remarks made by‘court or coun- 
sel and heard by jurors who tried the case is not less- 
ened nor effected by the fact that the jury had not then 
been impaneled. — Allen v. United States, U. 8. C. C. of 
App., Ninth Circuit, 115 Fed. Rep. 3. 

66. DAMAGES — Loss of Leg.—In an action for the loss 
of a leg, evidence of the weight of an artificial leg which 
plaintiff had been obliged to wear as a consequence of 
his injury was admissible on the question of damages.— 
Carrow Vv. Barre R. Co., Vt., 52 Atl. Rep. 537. 

67. DEATH—Damages.—An award of $5,000 for the neg- 
ligent killing of a strong and healthy farmer, 50 years 
old, who earned and éxpended $1,000 per year in the 
maintenance of his houseliold, was not excessive.— 
Buckley v. New York & N.S. Ry. Co., 77 N. Y. Supp. 128. 

68. DEATH—Damages.—In assessing damages for death 
of fire department employee, the jury should not take 
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into consideration the pension his widow is receiving 
from the city. — Geary v. Metropolitan St. Ry. Co., 77 N. 
Y. Supp. 54. 

69. DEPOSITIONS—When Objections Should be Made.— 
Objections to the form of questions in the course of a 
deposition must be taken at the time, but objections 
going to the substance of the testimony may be made 
at the trial. — Henuessy v. Metropolitan Life Ins. Co. 
Conn., 52 Atl. Rep. 490. 

70. EMINENT DOMAIN — Condemnation Proceedings.— 
In a proceeding to condemn land for aditch to drain a 
highway, the court in its judgment should not under- 
take to devest the title of the owner, but only to subject 
the land to the use required.—Palmer y. Harris County, 
Tex., 69 S. W. Rep. 229. 

71. EMINENT DOMAIN — Failure to Compensate. — The 
condemnation against a railroad company of a tele- 
graph right of way over the railroad right of way held 
not to authorize the use of the telegraph right of way 
without compensating the owner of the fee.—Phillips v. 
Postal Tel. Cable Co., N. Car., 418, E. Rep. 1022. 

72. EMINENT DOMAIN — Powers of Telegraph Com- 
panies. —- Where a telegraph company has been duly 
organized in accordance with the laws ofa state, its 
right to exercise the power of eminent domain, con- 
ferred on such companies by the statutes of the state, 
cannot be questioned by a private party on the ground 
that it was not organized in good faith. — Postal Tel. 
Cable Co. v. Oregon S. L. R. Co., U.S.C. C., BD. Mont., 
114 Fed. Rep. 787. 

73. ESTOPPEL — Estoppel of Purchaser —A purchaser 
of the property of a corporation at foreclosure sale 
held estopped to claim a greater sum as net earnings 
under the receivership, after the sale, than that shown 
by the receiver’s report, to which no objection was 
made, — Washington Irr. Co, v. California Safe Deposit 
& Trust Co., U.S.C. C. of App., Ninth Circuit, 115 Fed. 
Rep. 20. 

74. ESTOPPEL—Right of Way.—A party cannot invoke 
the doctrines of estoppel in pais to preclude his oppo- 
nent from asserting certain facts formerly denied by 
the latter, unless the complaining party shows that he 
has been prejudiced by such denial. — McLemore y. 
Memphis & C. R. Co., Tenn., 69S. W. Rep. 338. 

75. EVIDENCE—Books of Entry.—Books are admissible 
in evidence to show that they do not containa given 
entry.—Griffin v. Wise, Ga., 41S. E. Rep. 1003. 

76. EVIDENCE — Law of Foreign Country. — Parol evi- 
dence of experts learned in the law of a foreign coun- 
try is admissible to supplement a statute of such coun- 
try, introduced in evidence as the foundation of a right 
of action, by showing its construction by the courts and 
the unwritten law of the country affecting the right of 
recovery. — Mexican Nat R. Co. v. Slater, U. 8. C. C. of 
App., Fifth Circuit, 115 Fed. Rep. 593. 

77. EVIDENCE — Oral Evidence as to Contents of Writ- 
ing.—A witness cannot give oral evidence of the con- 


tents of a letter reccived by him, where he says he has" 


not looked for it, though he says he was not able to find 
it, and that probably in the lapse of time it got lost.-— 
Brigger v. Mutual Reserve Fund Life Assn, 77N. Y. 
Supp. 362. 

78. EVIDENCE — Parol Evidence. —In an action ona 
warranty in a deed, parol evidence is admissible to 
show its extent and subject-matter. — Gill v. Ferrin, N. 
H., 52 Atl. Rep. 558. 

79. EVIDENCE — Rebutting Physician’s Testimony.— 
Where a physician testified that a former patient had a 
certain disease, his statements while attending such 
patient that he had a different disease were admissible 
in rebuttal. — Hennessy v. Metropolitan Life Ins. Co., 
Conn., 52 Atl. Rep. 490. 

80. EVIDENCE — Refusal to Strike Out. — Where a wit- 
ness, who on direct examination qualified as an expert, 
gave testimony only as to matters of fact which re- 
quired no scientific knowledge, a refusal to strike out 
his testimony after cross-examination had disclosed 





that he was not an expert, if error, was harmless.—Gulf, 
C.,&S. F. Ry. Co. v. Steele, Tex., 69S. W. Rep. 171. 

81. EXCHANGE OF PROPERTY — Inadequacy of Consid- 
eration. — An exchange of property worth $2,500 for 
other property of no value will be set aside for the 
gross inadequacy of the consideration, though not in- 
duced by any act of fraud. — Turner vy. Pabst Brewing 
Co., 77 N. Y. Supp. 360. 

82. EXECUTION — Death of Plaintiff. — The death of 
plaintiff in execution after it has been placed in the 
hands of the levying ofticer does not prevent such of- 
ficer from enforcing the same. — Hatcher vy. Lord, Ga., 
41 S. E. Rep. 1007. 

83. EXECUTION — Exemplary Damages for Wanton 
Levy. —In an action for the wrongful seizure of plaint- 
iff’s property under a judgment against another, exem- 
plary damages are recoverable if the seizure was wan- 
ton.—Polykranas v. Krausz, 77 N. Y. Supp. 46. 

84. EXECUTION—Withdrawal on account of Invalidity. 
—An invalid execution may be withdrawn at any time 
before sale of property levied on or the intervention of 
the rights of third parties.—Wingfield v. Hackney, Tex., 
69 S. W. Rep. 446. 

85. EXECUTORS AND ADMINISTRATORS — Commissions. 
—Where one of two administrators of an estate per- 
forms all the services, he alone is entitled to a commis- 
sion.—£Ez parte Hilton, 8. Car., 41 8. E. Rep. 978. 

86. EXECUTORS AND ADMINISTRATORS—Deed from Ex- 
ecutors.—W here decree did not confer power on execu- 
tors to sell any land ofthe estate lying in a certain 
county, a deed purporting to convey such lands isa 
nullity. - Nichols v. Little, Ga., 41S. E. Rep 991. 

87. FEDERAL CoURTS — Administration of Estates.— 
A federal court is without jurisdiction of proceedings ~ 
forthe administration of the estate of a deceased per- 
son, either original or by removal.—Clark v. Guy, U. 8. 
C. C., D. Conn , 114 Fed. Rep. 783. 

88. FEDERAL CoURTS — Diverse Citizenship.—A circuit 
court of the United States has jurisdiction on the ground 
of diverse citizenship of a suit by the assignee of payees 
of police warrants, if such payees might have them- 
selves prosecuted the suit before the transfer. — Em- 
sheimer v. City of New Orleans, U.S S.C , 22 Sup. Ct. 
Rep 770. 

89. FEDERAL CouRTS — Right to Vote for Member of 
Congress. — An action to recover damages from state 
election officers for refusal to permit plaintiff to vote 
for member of congress is one arising under the consti- 
tution of the United States, of which a circuit court of 
the United States has jurisdiction.—Swafford v. Temple- 
ton, U. 8.8 C., 22 Sup. Ct. Rep. 783. 

90. FIRE INSURANCE — Partial Loss.—For a partial loss 
of goods under a valued marine policy, the insurer’s 
liability is the proportion of the loss to the sound value 
at port of discharge. — Ursula Bright 8. 8. Co. v. Am- 
sinck, U. 8. D. C., 8. D. N. Y., 115 Fed. Rep. 242. 


91. FIRE INSURANCE — Policy in Firm Name. — That 
goods owned by a single individual are insured ina 
firm name does not avoid the policy. — American Cent. 
Ins. Co. v. Heath, Tex., 69 S. W. Rep. 235. 

92. FIXTURES — Window Shades and Doors.—Window 
shades and screen doors are as a matter of law person- 
alty, and not fixtures.—Durkee v. Powell, 77 N. Y. Supp. 

93. FRAUDS, STATUTE OF — Parol Promise to Pay ¥rior 
Taxes. — A parol promise, made for a valuable consid- 
eration by a purchaser of land, that he will pay the 
taxes assessed against such land prior to the execution 
of the deed, is not within the statute of frauds. — Gill v 
Ferrin, N H., 52 Atl. Rep. 558. 

94. FRAUDULENT CONVEYANCES — Remedy by Attach- 
ment. — Where a corporation, for the purpose of de- 
feating its creditors, forms a new corporation, to which 
the assests are transferred, creditors may by attach- 
ment seize the assets and subject them to the satisfac- 
tion of their claims. — Buckwalter v. Whipple, Ga., 41S. 
E. Rep. 1010. 
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95. GAMING — Constitutionality of Law. — Pen. Code, §. 
851, forbidding pool-selling, book-making, etc., and 
prescribing penalties therefor, is constitutional.—Peo - 
ple v. De Bragga, 77 N. Y. Supp. 7. . 

96. GARNISHMENT — Attachment of Funds. — Funds in 
the possession of directors of alevee district, which has 
been declared a public corporation with governmental 
duties and functions, cannot be attached by garnish- 
ment. — Board of Directors of St. Francis Levee Dist. v. 
Bodkin, Tenn., 69 8. W. Rep. 270. 

97. GRAND JURY — Alien Juror. — That there was an 
alien on the grand jury, which fact was not known to 
accused, held not to render indictment invalid. — State 
v. Berkeley, 8. Car., 418. E. Rep. 61. 

98. HABEAS CoRPUS—Questions Determined.—It is too 
late, after conviction by a criminal céurt having juris- 
diction, to raise by habeas corpus questions of procedure 
and practice. — McFarland vy. Donaldson, Ga., 418. E, 
Rep. 1000. 

99. HEALTH — Emigrant Act.—The quarantine laws of 
the several states were not abrogated by the emigrant 
acts of congress and the regulations authorized by the 
same, — Compagnie Francaise de Navigation a Vapeur 
v. State Board of Health of Louisiana, U. 8. 8. C., 22 Sup. 
Ct. Rep. 811. 

100. HOMESTEAD — Election.— Neither a husband con- 
ducting two businesses in different places, nor his wife 
on his death, can claim both properties as exempt busi- 
ness homesteads, — Wingfield v. Hackney, Tex., 69 S. W. 
Rep. 446. 


101. HOMESTEAD — Exemption of Unsevered Crop. — 
Unsevered crops on a tract of leased land, separate 
from another leased tract, where the dwelling is situ- 
ated, and leased from another landlord, but oecupied 
in connection therewith as a homestead, are exempt 
from attachment.—Moore v. Graham, Tex., 69S. W. Rep, 
200. 

102. HUSBAND AND WIFE—Goods Purchased by Wife.— 
Where, in an action against husband and wife, a de- 
murrer to the evidence was sustainable as to the hus- 
band, but not as to the wife, and the finding was for the 
former, neither can complain of the overruling of the 
demurrer.—Rogers v. Hopper, Mo., 68 S. W. Rep. 239. 

103. HOMESTEAD — Preparation of Land. — The mere 
depositing of dirt upon a lot to fill depressions is not 
such an act of preparation as will, in connection with 
intention, give it the homestead character.—Churchwell 
v. Sweeney, Tex., 68 S. W. Rep. 155. 


104. HOMICIDE — Child Murder. — Evidence, in a child 
murder case, that the child was a bastard, but the de- 
fendant had stated that it belonged to her husband, held 
admissible as showing motive.—Fletcher v. State, Tex., 
68 S. W. Rep. 173. 


105. HOMICIDE — Evidence. — Defendant, on trial for 
murder of his wife, is not entitled to evidence 
that a former husband had _ separated from her 
because of her bad character and that she had threat- 
ened to kill him.*— Gibson v. State, Tex., 68 S. W. Rep. 
174. 

106. HOMICIDE—Provoking Difficulty.—The mere fact 
that defendant, in assault with intent to murder, sought 
the meeting for the purpose of making such assault, 
held not to preclude a justification on the ground of 
self-defense. — Williams v. State, Tex., 69 S. W. Rep. 
415. 


107. HOMICIDE — Retreat. — A person rightfullyona 
city street is not bound to leave the street in anticipa- 
tion of a threatened murderous attack.— Clay v. State, 
Tex., 69S. W. Rep. 413. 

108. HOMICIDE—Review of Verdict.—In homicide case, 
finding of the jury, evidently predicated on the testi- 
mony of a single witness for the state, will not be dis- 
turbed, though in conflict with several of defendant’s 
witnesses.—Barrett v. State, Tex., 69S. W. Rep. 144. 

109. HOMICIDE—Self-Defense. — An instruction as to 
self-defense was not erroneous by failure to state that 





defendant had the right, if necessary to secure himself 
from immediate danger, to pursue his adversary. — 
Wilson v. Commonwealth, Ky., 68 8S. W. Rep. 121. 

110. HUSBAND AND WIFE — Ancient Deed. — Where a 
deed executed by the surviving wife of one who during 
his lifetime held the title is more than 30 years old, it 
should be presumed that the land was community 
property.— Wolf v. Gibbons, Tex.. 69 8. W. Rep. 238. 

111. INJUNCTION—Striking Employees.— The rule that 
an injuuction pendente lite will not be granted when the 
facts stated in the complaint are denied by defendants 
has no application to a suit to restrain striking em- 
ployees from intimidating other employees. — Herzog 
v. Fitzgerald, 77 N. Y. Supp. 366. 

112, INSURANCE —Cancellation. — Return of unearned 
premiums before surrender of insurance policy held 
not necessary for cancellation thereof. — Schwarzchild 
& Sulzberger Co. v. Phenix Ins. Co.,U. 8 C.C.,8. D. 
N. Y., 115 Fed. Rep. 653. 

113. INTERNAL REVENUE — Sale of Corporate Stock — 
War revenue act of 1898, requiring revenue stamps 
on memorandums of sale of shares of railroad 
stock, held not unconstitutional as a direct tax not 
laid in proportion to the census or apportioned among 
the several states. — United States v. Thomas, U. 8. C. 
C.,8.D. N. Y., 115 Fed. Rep. 207. 

114. INTOXICATING LIQUORS — Bill to Enjoin. — Proof 
that the agent of the owner of a building knew of the 
keeping of a liquor nuisance therein held no variance 
from an allegation, in the bill to enjoin the owner, that 
the latter knew of such keeping.— State vy. Collins, Vt., 
52 Atl. Rep. 69. , 

115. INTOXICATING LIQUORS—Sale Without License.— 
The payment of a certain number of gallons of whisky 
per month as rent of a distillery constitutes a sale. — 
Griffin v. State, Ga., 41S. E. Rep 997. 

116. JUDGES—Relationship.—Disqualification of judge 
through relationship held waived by failure to object. 
—Ezx parte Hilton, 8. Car., 41S. E. Rep. 978. 

117. JUDGMENT—Amendment Nune Protunce.— A judg- 
ment cannot be amended nunc protunc on oral testi- 
mony, but only on evidence furnished by the papers, 
files or records in the cause. — Becher y. Deuser, Mo., 69 
S. W. Rep. 363. 

118. JUSTICES OF THE PEACE — Appeal. — On Appeal 
from justice in claim and delivery, evidence of demand 
may be forthe first time shown when not raised be- 
low.—Burton v. Lanrens Cotton Mills, 8. Car., 418. E. 
Rep. 975. 

119. LANDLORD AND TENANT — Action for Rent. — In 
summary proceedings for rent,where nonpayment is 
admitted, the defense that alteration in building af- 
fected the value of the office held insufficient. — Hall 
v. Irwin, 77 N. Y. Supp. 91. 

120. LANDLORD AND TENANT — Failure to Pay Water 
Rent. — Where there are several tenants using water 
measured by one meter, and the lessor has made no at- 
tempt to apportion the water rents between the tenants, 
he cannot oust the tenant for the nonpayment of water 
rents, though the lease authorizes an ouster for the 
failure to pay such rent. — Harford vy. Taylor, Mass., 63 
N. E. Rep. 902. 

121. LANDLORD AND TENANT—Lien. — A landlord does 
not waive his lien on cotton of the tenant, as against a 
purchaser thereof from the tenant, because he per- 
mitted the tenunt to sell other cotton to other pur- 
chasers.—Sanger v. Magee, Tex., 69 S. W. Rep. 234. 

122. LANDLORD AND TENANT — Unlawful Distraint.—A 
tenant cannot recover against his landlord for an un- 
lawful distraint, or unlawfully taking the tenant’s 
goods, or for quare clausum fregit, if the property was 
lawfully distrained, even if the distraint was excessive. 
—Bonaparte v. Thayer, Md.,52 Atl. Rep. 496. 


123. LARCENY—Custom.— In prosecution for theft of a 
load of wood, the custom of people to go into pastures 
and take wood from the parties owning the pasture was 
no defense.—Vick vy. State, Tex., 69 S. W. Rep. 156. 
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1244. LARCENY—Insufficiency of Indictment. — Indict- 
ment for larceny at common law held insufficient, as 
not alleging a taking against the will of the person in 
possession ofthe money alleged to have been stolen.— 
People v. Dilcher, 77 N. Y. Supp. 108. 

125. LIBEL AND SLANDER — Evidence of Malice.—Evi- 
dence of letters written by defendant to plaintiff, and 
containing language which would have been slanderous 
if published, is admissible, as showing malice, in a 
slander suit.—Gambrill v. Schooley, Md., 52 Atl. Rep. 
500. 

126. LICENSES — Occupation Tax, — That an eleventh- 
class merchant runs a dray line in connection with his 
business as merchant does not relieve him from pay- 
ing a tax as such merchant.—Edwards y. State, Tex., 69 
8S. W. Rep. 144. 

127. LIFE INSURANCE— Construction of Contract. — A 
life insurance policy issued by a mutual company con- 
strued, and held entitled to dividends under its terms 
notwithstanding the failure of the insured to pay all 
oftheten annual premiums required to secure to the 
beneficiary payment of the full amount insured. — 
Hogue v. Northwestern Mut. Life,Ins. Co., U. 8. C. C., 
N. D., Ga., 114 Fed. Rep. 778. 

128, LIFE INSURANCE — Material Misrepresentation.— 
A material misrepresentation will avoid an insurance 
policy, though made by mistake, and not with fraudu- 
lent intent.—Carrollton Furniture Mfg. Co. v. American 
Credit Indemnity Co., U.S. C. C. of App., Second Cir- 
cuit, 115 Fed. Rep. 77. 

129, LIFE INSURANCE—Vested Interest.—Where a life 
insurance policy was payable to the daughter of the in- 
sured if surviving, and, if not, to his legal representa- 
tives, held, that the daughter has a vested interest and 
the legal representatives a contingent interest.—United 
States Casualty Co. v. Kacer, Mo., 69 S. W. Rep. 370. 

130. LIMITATION OF ACTIONS — Acknowledgement of 
Obligation.—Letters written by a surety to his principal 
urging the payment of the obligation, are not acknow]l- 
edgements of a continuing obligation, within Comp. 
Laws, § 9740, and do not prevent the running of limita- 
tions.—Borden v. Fletcher’s Estate, Mich., 91 N. W. Rep. 
145. 

131. LOGS AND LOGGING—Time of Removal.—A sale of 
standing timber without stipulation as to time of re- 
moval gives only a reasonable, and not an unlimited, 
time.—Carson v. Three States Lumber Co., Tenn., 69 8S. 
W. Rep. 320. 

132. MARITIME LIENS—Towage Services.—A joint lien 
cannot be enforced against a dredge and a number of 
scows used in connection therewith for towage services 
rendered to all the vessels, although they were rend- 
ered under a single contract.— The Newport, U.S.C. C. 
of App., Second Circuit, 114 Fed. Rep. 713. 

133. MASTER AND SERVANT.—Assumption of Risk.—A 
foreman of a contractor, constructing a brick building, 
who rode up to the third story on an ordinary builder’s 
elevator intended solely for the llfting of brick and 
mortar, assumed the risk.—Ingram v. Fosburgh, 76 N. 
Y. Supp. 344. 

134. MASTER AND SERVANT—Assumption of Risk.—An 
employee assumes all the risk of his occupation and of 
running a machine, if it is in proper repair and the em- 
ployer has exercised reasonable care and diligence to 
keep it in proper repair.—Record vy. Chickasaw Cooper- 
age Co., Tenn., 69 S. W. Rep. 834. 

125. MASTER AND SERVANT—Concurrent Negligence.— 
The fact that a servant knows that a fellow servant is 
negligent does not preclude a recovery resulting from 
the concurring negligence of the fellow servant and a 
vice principal.—American Cotton Co. v. Smith, Tex. , 69 
S. W. Rep. 443. 

136. MASTER AND SERVANT — Defective Appliances.— 
If an employee had an equal opportunity with the mas 
ter to discover defect in machines, the employer was 
not liable for an injury resulting therefrom.—Stewart 
v. Seaboard Air Line Ry., Ga., 41S. E, Rep, 981, 





137. MASTER AND SERVANT — Duty to Inspect Appli- 
ances.—Stevedore, who contracts to load a ship, and for 
such purpose uses appliances belonging to the ship, is 
charged with the duty toward employees of seeing 
that the appliances are safe.— Young v. Hahn, Tex., 69 S. 
W. Rep. 203. 

138. MASTER AND SERVANT— Failure of Master to Fur- 
nish a Sufficient Number of Men.—Negligence in failing 
to furnish a sufficient number of men to do the work 
cannot render the master liable for injury to an em 
ployee, if not being the proximate cause of the acci- 
dent. — O’Connall v. Thompson-Starrett Co.,76N. Y. 
Supp. 296. 

139. MASTER ANE SERVANT — Voluntary Assistance. — 
One giving voluntary assistance to a servant without 
the knowledge or authority of the master held not to 
thereby become a servant, so as to charge the master 
with liability for his death through a defect in the ma- 
chinery at the place where he was working. — Langan 
v. Tyler, U. S. C. C. of App., Second Circuit, 114 Fed. 
Rep. 711. 

140. MONEY RECEIVED—Privity of Contract. — An ac- 
tion for money had and received may be maintained 
where defendant has received money to which plaint- 
iff is entitled, though there be no privity of contract 
between the parties. — Richardson v. Moftit-West Drug 
Co., Mo., 69S. W. Rep. 398. 

141. MONOPOLIES — Constitutional Law. — The power 
of the Alabama legislature to revoke the exclusive fea- 
ture of the franchise of the water company held not 
limited to cases where no injustice wiil thereby be done 
to the corporation.—Bienville Water Supply Co. v. City 
of Mobile, U. S. S. C., 22 Sup. Ct. Rep. 820. 


142. MONOPOLIES — Requisites of Illegal Combina- 
tions.—It is no defense, to a suit to dissolve acombina- 
tion as illegal under the anti-trust law, because in re- 
straint of individual competition in interstate com- 
merce, that it has not in fact been productive of injury 
to the public. — Chesapeake & O. Fuel Co. v. United 
States, U.S.C. C. of App., Sixth Circuit, 115 Fed. Rep. 
610. 

142. MORTGAGES— Obligation to Insure. — No obliga- 
tion to insure forthe benefit of the mortgagee held to 
rest on the purchaser of property subject to the mort- 
gage —Farmers’ Loan & Trust Co. v. Penn Plate Glass 
Co., U. 8.8 C., 22 Sup. Ct. Rep. 842. — 

144. MOTIONS — Opening Default Before Another Jus- 
tice.—Motion for reargument and motion to set aside 
default held exception to rule that one justice of muni- 
cipal court cannot review decision of another justice.— 
Stromberg v. Di Salvo, 77 N. Y. Supp. 102. 

145. MUNICIPAL CORPORATIONS — Privileges in Public 

2-arks.—Agreement of park commissioner allowing an 
individual to maintain chairs for hire in a public park, 
held illegal.—Kurtz v. Clausen, 77 N. Y. Supp. 97. 

146. NAVIGABLE WATERS — Right to Erect Private 
Buildings. — A city, having control over a portion of a 
fresh water navigable river forthe purpose of construct- 
ing and regulating public wharves, has no right to per- 
mit the erection of a private building extending be- 
yond low-water mark. — State ex rel. Citizens’ Electric 
Lighting & Power Co. v. Longfellow, Mo , 698. W. Rep. 
374. 

147. NEGLIGENCE—Contractors.— Where a building is 
in the possession of a contractor, when an employee of 
another contractor was injured by falling through a 
hole in the floor, the owner of the building was not 
liable for such injury. — Hogan v. Arbuckle, 77 N.Y. 


Supp. 22. 
148. NEGLIGENCE — Damages Recoverable on Second 
Trial. — The amount of damages recovered in the first 


trialis not conclusive of the amount recoverable in a 
second trial. — Kilpatrick v. Grand Trunk Ry. Co.,Vt., 
52 Atl. Rep. 531. 

149. NEGLIGENCE—Imputing Contributory Negligence 
of Driver.—The negligence of the driver of a vehicle in 
colliding with a street car cannot be imputed to a per- 
son riding therein by invitation of the driver and hav- 
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ing nocontrol over the latter.—Farley v. Wilmington 
N. Electric Ry. Co., Del., 52 Atl. Rep. 543. 

150. Nkw TRIAL — Conduct of Judge After Verdict.— 
Where the conduct of the judge, of which complaint is 
made, occurs after verdict has beenreturned and the 
trial ended, it is not ground for new trial. —Central of 
Georgia Ry. Co. v. Perkerson, Ga., 41 8. E. Rep. 1018, 


151. OFFICERS —Resignation.— A resignation of a pub- 
lic office does not become complete until presented to 
the proper authority and accepted by it. — Fryer v. 
Norton, N.J., 52 Atl. Rep. 476. 

152. PARTNERSHIP — Actions Between Partners. — 
Where one partner gives another his note, an ac- 
tion at law may be maintained thereon without any 
accounting, though the obligation relates to partner- 
ship business.— Veriscope Co. v. Brady, 77 N. Y. Supp. 
159. 

153. PATENTS—Combination of Old Elements. — A new 
combination of old elements, whereby an old result is 
attained in a more economical and efficient manner 
may be patented. —Ide v. Trorlicht, Duncker & Renard 
Carpet Co., U.S.C. C.of App., Eighth Circuit, 115 Fed. 
Rep. 137. 

154. PAYMENT — Presumption. — The presumption of 
payment from lapse of time may be rebutted by proof 
that the debtor was not in condition to pay, or by 
other evidence satisfying the court that the debt is still 
due. — Connecticut Mut. Life Ins. Co. v. Dunscomb, 
Tenn., 69 S. W. Rep. 345. 

155. PRINCIPAL AND AGENT—Fraud.— A principal can- 
not deny his liability to his agent for a loss occasioned 
by a fraud perpetrated on the agent, and at the same 
time sue a person participating in the fraud for the 
loss.— United States Mortgage & Trust Co. v. Crutcher, 
Mo., 69 8S. W. Rep. 380. 

156. PRINCIPAL AND *AGENT — Joint Tort Feasors. —A 
real estate agent held not liable for rents collected 
under authority from the daughter of the owner of the 
property, on the ground that he was a joint tort feasor 
with the daughter in collecting them.—Ledwith v. Mer- 
ritt, 77 N. Y. Supp. 341. 

157. PRINCIPAL AND AGENT — Notice to Agent.—Notice 
to an agent, not acquired in transaction of the prin- 
cipal’s business, is not notice to the latter. — Lane v. 
De Bode, Tex., 698. W. Rep. 437. 

158. PRINCIPAL AND SURETY — Imported Knowledge of 
Default. — Knowledge of vice president and of some of 
the directors of the bank of the default by the president 
held not imputable to the bank, so as to relieve the 
sureties on the president’s bond. — Fidelity & Deposit 
Co. of Maryland v. Courtney, U. 8. S.C., 22 Sup. Ct. 
Rep. 833. 

159, PRINCIPAL AND SURETY—Notice of Default. — No- 
tice that a bank official was a defaulter, given the 
surety company on his bond within 17 days after first 
discovery of his default, held not unreasonable as to 
time as a matter of law. — Fidelity & Deposit Co. of 
Maryland vy. Courtney, U. 8. 8. C , 22 Sup. Ct. Rep. 833. 

160. PUBLIC LANDS — Bona Fide Purchaser.—The title 
of a purchaser of school land is not subject to collateral 
attack on the ground that he purchased in collusion 
with another, and hence was not a bona fide pur- 
chaser.—Logan v. Curry, Tex., 69S. W. Rep. 129. 

161. RAILROADS—Contributory Negligence.—Evidence 
considered, and held to support a finding that plaintiff, 
who was caught between a railroad train and a station 
platform, and injured, was guilty of contributory negli- 
xence in attempting to cross the track ahead of the 
train after he saw it approaching.—Alexander v. Louis- 
ville & N. R. Co., U.S. C. C., N. D. Ga., 114 Fed. Rep. 774. 

162. RAILROADS — Parallel Highway. — One riding on 
highway parallel to railway held not guilty of contribu- 
tory negligence, precluding recovery for injuries from 
fright of horse from approaching engine. — Texas & P. 
Ry. Co. v. Kennedy, Tex., 69S. W. Rep. 227. 

163. RECEIVING STOLEN GOODs—Sufliciency of Proof.— 
The mere fact that stolen property is found in posses- 





sion of a person is not sufficient to authorize a con- 
viction for receiving stolen goods; but defendant’s crim- 
inal intent must be shown. — People vy. Weissenberger 

77 N. Y. Supp. 71. : 

164. REMOVAL OF CAUSES — Bond. — A circuit court of 
the United States cannot entertain a cause on removal 
from a state court, unless the removal bond required by 
statute has been duly executed by the principal and 
surety. — Clark v. Guy, U. S.C. C., D. Conn., 114 Fed. 
Rep. 783. 

165. REMOVAL OF CAUSES — Foreign Corporation. — A 
corporation of one state, doing business in another 
state under license, cannot by the laws of the latter state 
be deprived of the right to remove to the federal courts 
actions against it commenced in the courts of the latter 
state.—Ashe v. Union Cent. Life Ins. Co., U. 8. C. C., D. 
S. Car., 115 Fed, Rep. 234. 

166. REMOVAL OF CAUSES — Foreign Corporations.— 
Foreign railroad corporation, which has complied with 
the requirements of Act March 19, 1896, held still a non- 
resident corporation, within the act of congress relat- 
ing to the removal of causes. — Wilson y. Southern Ry: 
Co., 8. Car., 418. E. Rep. 971. 

167. REMOVAL OF CAUSES—Jurisdictional Amount.—In 
a suit to recover excessive premiums paid to a life in- 
surance company, interest onthe same cannot be added 
and treated as principal to make the amount sufficient 
to give a federal court jurisdiction. — Simmons y, 
Mutual Reserve Fund Life Assn., U. 8. C.C., N. D. Ga., 
114 Fed. Rep. 785. 

168. SALES — Fraud.—A buyer’s inadequate inspection 
and acceptance does not terminate a warranty of 
quality, where induced by the seller’s fraud in loading 
the goods. — Fay Fruit Co. v. Talerico, Tex.,69S. W. 
Rep. 196. 

169. SALES — Measure of Damages. — The measure of 
damages in an action against the seller of sawmill 
machinery for breach of a warranty of the condition of 
the machinery held to be the costs of repairs and loss 
of time occasioned by the breach. — Dilley v. Ratcliff, 
Tex., 09S. W. Rep. 237. 

170. SALES — Purchaser at Execution Sale. — A pur- 
chaser of personalty at execution sale is not a 
“creditor,” but within Lien Law, § 112, requiring the 
registration of conditional bills of sale as against pur- 
chasers, but not against creditors.—Harris v. Gunn, 77 
N. Y. Supp. 20. 

171. SCHOOLS AND SCHOOL DISTRICTS — Implied Power 
of Electors. — The electors of a school district have im- 
plied power to vote the school revenues for the build- 
ing of school houses and to suspend the school for the 
same purpose.—Hale v. Brown, Ark., 69S. W. Rep. 260. 

172. SCHOOLS AND SCHOOL DISTRICTS—Social Pleasure 
of Teacher. — A Female teacher cannot be discharged 
for failure to comply with regulations as to her social 
conduct, so long as her actions are ladylike and not in- 
compatible with the discharge of her duties. — Hall 
Moody Institute v. Copass, Tenn., 69S. W. Rep. 327. 

173. SHERIFFS AND CONSTABLES—Knowledge of Defec- 
tive Process. — Where a city marshal had personal 
knowledge of a fatal defect in process under which he 
seized property, he was not protected by it, though 
regular on its face.—Harris v. Gunn, 77 N. Y. Supp. 20. 

174. SHIPPING -- Injury to Stevecore. — A ship is not 
liable for injury to a stevedore in unloading the ship, 
through negligence of the winchman, though they were 
members of the ship’s crew; they at the time being un- 
der a special contract of hire, either for the consignee 
or the head stevedore.—The Turquoise, U. 8S. D. C., E. D. 
Pa., 114 Fed. Rep. 402. 

1/5. WITNESSES—Cross-Examination as to Previous 
Character and Habits.—It is prejudicial error to permit 
a defendant, charged with a criminal offense, to be 
cross-examined as to his previous conduct, character 
and habits, having no relevancy to any issue in the 
case for the sole purpose of degrading him in the eyes 
of the jury.—Allen v. United States, U. 8. C.C. of App., 
Ninth Circuit, 115 Fed, Rep. 3. 





